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INTRODUC]TION

{ Freedon of Information (FOI) barometer rvould indicate a significant shift in the
prevail ing attituclinal responses to access to government he'ld information at the state
lc.vel in Austraiia in recetnt \ ears. The responses would vary betu'een iurisdictions but
onlv in tcrms rrf rictails n<lt substance What bt:gan as a few recitations of concern about
clelavs, .rpplirairon of r.renrptions and fr:el has nou' ntet.lmorphosecl into a shong
phaianr of irriormatiorr conrmissioners, parliamentarv committees, ombudsman ancl
, ,1hers set ,k i r rg funclarnenta l  reforrns.  1t . r  la94 (1.er tcer  T i f takargrrec l  that  the h ls ton t r f

I]OI in \/ ictoria could be seen as proceeding through three phases - optimism.
pessinrrsm. revrsionism I Ihe Zifcak tvpologv could be erpandecl Australia-wide n'ith
,r fourth stage heing arided; narnelv, a return to fundamentals.

lrr the periotl up to l)ecember 1998 a nunrber of iactors had placed state F()l
rcgimes under considerahle strc'ss.' l-hese. factors inc--luded the aclvent of outsourcilrg
.t tl tl

the p'ersiste'nte (or rt ' t lowenng) of a r 'ul ture of govcrnmental secrecv, over use and ahuse

of rrt 'mption provisions, niodif icat ions to e\emptions ( l ike those to the cabinet

C\tnrPtiorr in Vickrr ia and ( lueensland) and the fai lure to act on reP613 (the Austral ian

I an' I lclornr ( ornmission Report at the Commonwealth level,  (ommission for
Govc'rnnrent in \ \ 'estern ,Australa ancl the refornts suggested hv David Landa when he
retired as \sW ()nrbuelsmarr) u,hich suggested urgent remetl ial  act lon -

I{on'r 'vc'r tot lav a nuntbt 'r  ot indicators suggest a nlore optimist ic assessment. In three

lurisdict iclns, ! \estern Aush'al ia, South Austral ia and Queenslancl,  there has beerl the

dc'[ iverr, 'or pr()mise ot conceptual blueprints n'hich hold the promise of rrartsfornt irrq

the practice, prirrciples arrcl framework of FOI in Austral ia. Each blueprint,  in i t .s ou'n

r^"av, bears the hallnrarks ol the epiphanf in the title of this paper. The link tretween
each ."'ision is that the designers have gone back to first principles and then evaluated
their olr.n access to information regime in light of those preferred outcomes.
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On a legislative front most of the implemented amendments in the last two vears
have either refurned the svstem closer toits original state, as in Victoria, or removed a
major deficiency, as in Tasmania. In the area of external review the best performers, the
Information Commissioners, have kept their ranking whilst New South Wales by
transferring FOI jurisdiction to the Administrative Decisions Tribunal is starting to
reap the benefits of a receptive_, informed and more accessible external revie\\' model
The Ombudsman jurisdictionsr have started to apply some of the best administrative
practices developed in Western Australia. In most of the state jurisdictions therre
appears to be a revival of a more active and committed FOI constituency. This revival
has been manifested by strong attendances at public forums and more specificalh, b_r'
tenern'ed activity by journalists and FOI coordinator networks.

STATE FOI - DEFECTIVE FOUNDATIONS

The decade follorving the enactment of the Freedom of Infonnotion Act 1989 (NSW)
promised an exciting prospect of a fundamental transformation in the relatronship
betrveen citizens and state decisionmakers. Every jurisdiction (except the Northern
ferritory) made available a statutory instrument which ideallv would contribute to
'improving public understanding of the policy-making process and protecting citizens
against arbitrary decisions by public bodies.'a

Using softwarr. design terminology the Australian state FOI statutes can be
depicted as ranging from version 1.0, Victoria to version 1.3, Queensland and Western
Aushaiia. The design template of the Commonwealth and Victorian legislation was
aclopted by each state with a few key changes added to each succeeding version. Apart
fronr Queensland, most of the states adopted the legislation on the basis of its
perceived inherent capacity to combat official secrecy rather than a substantial
consideration about the design elemenls which would achieve that purpose in each
jurisdiction.

The Queensland process involved the circulation of an Issues Paper,5 publicahon of
public submissions, b a report by the Electoral and Administrative Review Commjttee'
and a final report by the Parliamentary Committee for Electoral and Administrative
Review.6 Flowever the basic operating premises appeared to be the adoption of a
standard model of FOI legislationv and the concession that many aspects of FOI
operation would need to be configured to preserve certain fixed and fundamenta-

South Australia, New South \Vales and, in particular, Tasmania.
A Roberts, 'Retrenr'hment and Freedom of Information: Recent Experience Under Federal,
Ontario and British Columbia Law,' 12 (4) Canadim Pttblic Administration, 423.
Electoral and Administrative Revien' Commission. lssues Paner No. 3: Freedont oi lnformntiott,
Brishane. tr lal  199().
Electoral .ni Admi.ri"trative Review Commission, Reuiezr of Frcetlom o-f lnfornution lssues:
Pubht: Submissrons Vols 1 and 2, Brisbane, Julv 1990.
Electoral and Administrative Review Commission, Report on Freedont of Informntion,
Brisbane, GoPrint, December 1990.
Parliamentary Committee for Electoral and Administrative Review, Report on Freedom of
lnJormahion,'Brisbane, GoPrint. April 1 991.
Eler:toral and Administrahve Review Cornmission. above n 5. 9.
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elements of the Australian Westminster system.10 The Information Commissioner
model, introduced after the Issues Paper and later adopted rn Western Australia, was

the key upgrade to Australian FOI design introduced in Queensland.

Australia lacks a comprehensive comparative historical study of the inhoduction of

FOI at the state level. A similar lacuni at the Commonwealth level rvas partiallv
rectifiecl by Terrill's study on communication policy development.ll Nevertheless a

few imporiant commonafities can be gleaned fiom the scraps of available published

informition.l2 Freedom of Information Acts, and their introduction at the state level in

Australia, can be depicted as having four critical shared historical characteristics. First,

as reforms externailv generated, io the core agencies of government, or initiated.

Seconclly as reforms inlroduced with significant but limited political support' Third,

reforms that were greeted bv initial bureaucratic responses ranging from the-lukewarm
to the hostile. Finally, reforms that were subjected to a refinement process that would,

if administrated in a neutral way, produce a;ignificantly lower quantity and quality of

information than the original proposals.

In those shared historical antecedents lurked the source of the maiority of critical

defects in FOI at state level which have been exposed or commented upon by the

reform movement mentioned in the introduction to this paper. Much of the history

remains to be researched and the precise interplay between these features and the

deviation between jurisdichons is yet to be adequately explored. There is, how'ever,

enough for an initiil thesis to be generated; namely, that several important 9l-emeLts
surro"unding the conception and initial adoption of FOI at state level produced heavily

compromis;d laws which had timited prospects of achieving th,eir perceived promise.

The quest for the holy grail of open, accountable and responsible government at the

state level needed 
-to-o 

many miracles to succeed in its initial attempt.- A

Commonwealth model of FOI, ieconfigured to various degrees in different states, has

achieved only what critics of access laws like john Ralston Saul have depicted as
carefully stagl managed processes that are more illusory than real'13

A TROJAN HORSE TAKEN, TURNED AND TAMED

Inspired by a combination of political hopes and democratic motives, FOI at the state
levbl was formulated on the fringes of the state apparatus by law reform institutionsla

l 0

1t

For a more detailed discussion of this point see the Legal, Constitutional and

Administrative Review Committee, Freedom of lnformation in Queensland, Discussion Pnper

No.1, Brisbane1999.See also R Snell and N Tyson,'Back to the drawing board - Preliminary

musings on redesigning Australian freedom of information, (2000) 85 Fol Reoiao,2-6.

GTerri l l  ,Secrecyinrldprrrrss:TheFederalGoaernmentfromMenziestol ' \ ,hi t lamandbeyond,
(2000).
For the most comprehensive of these see A Cossins, Annotated Freedom,of lnformafion Act

Neto SouthlNales, Q997),8-14. The other major contributor is fohn Cain, the former Premier

of Victoria see J Cain, lohn Cain's Years: Puu'er, Parties and Politics, (1995),265-267 and J Cain,

Some Reflections on Fol's early years,' (1995) 58 Fol Reaieut 54-58.

J R Saul The Unconscious Ciz, i l iznt ion, (199n,46.
As in Queensland where the Electoral and Administrative Review Commission (EARC)

took up the initial recommendation of the Fitzgerald Commission. See above n.7.
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or agents of influence,r) or bv those in opposition to the government including major
political parties and/or reform movements.lo The purpoie was to introduce into the
governmental process a key transformational mechanism which, whilst not acting in
isolahon, would be the main contributor to a new process of informed and accountible
decision-making.

Manv cartoons, at the time of the inception of State FOI legislation and since, have
visualised the process as those on the outside the citadel wallsseeking entrl,, in a non-
violent wav, to the informational treasures held within. It is a sad commentarv on the
fate of this reform that a decade later the leitmotiv of cartoonists remains tiratetl on
scaling the walls, gaining access to the locked cabinet, uncovering the deliberaiely
buriecl treasure and too few, if any, cartoonists can conceive of the-next stage in the
process.

FOI legislation, l ike the original Trojan horse or the modern software equivalent,
It'as designed to be absorbed into the system, and activated so as to remove entr\.
barriers ancl gain ac*'ss to a greater am(runt of restricted information. Yet, in conhast
to what occurred in the aniient rendltion of this story, our modern dav citaciel
protectors knew and counteracted the intended mission of this unsolicited gitt frour
these heralds of democracv. The modern day version would have our software hackers
concecling final design details and activation passwords to the system administrators.

The historical exclusion of the bureaucratic leadership at state level, or at the verv
least the nert generation of leadership, from the init i i l  design stages delayed the
opportunity for a constructive clialogue that might have broken the linkage betn.een
Westm-inster system rrnd secrecy. After outlining the significant steps already made
ton'ards nlore open government in Australia , Zrtcak concluded that:

[cllespite the'achievement-s and despite its promise, the Victorian case demorrstrates
plainlv hon' halhng, contingenl and fragile the fledging movement ton'ards more
accountable and participatorv administration can be. eonstitutional, political ancl
personal pressures can and sti l l  clo coalesce to provide leaders of govemment of
l r  ha teve r  i deo log i r ' a l  pe r suas i r r r r  w , i t h  pow  e r l u l  i n cen t i ves  t o  ma jn ta i n  t he iec re t  \ t a t e . l

fhe'relationship between FOI and the Westminster svstem in Aushalia has alreadv
been extensivelv explored.lS Nevertheless the New Tealand, and Irish experienc('
indicates the opportunities which can be gained from the involvement of a buieaucrat
leradership n'ho can br: persuaded to turn-their minds to the shaping of future polio'-
rnaking processes and alvay from a passionate preservation of an existing system that

The initial efforts of Professor Wilenski in NSW for example. For a more detailed coverage
of Wilenski's reforms see A Rath, Freedom of Informatrott and Open Gozternment, Backgrounci
Paper No 3 2000, NSW Parliamentarv Library Research Service, Svdnev, September )OOO, ;-
|  0  o r  Coss ins  above n  12 ,8- l l
The position in the other states. For eramples see J Cain, above n 12,265-267 or H Sheridan
and R snell, 'Freedom of Informahon and the Tasmanian ombudsman 1993-1996.'
Unutersittl o.f 

'f 
asmarua Lau, Reuino, 16(2) 1997, 1 10-1 1 1.

S Zifcak, above n 1.221.
Senate Standing C'ommittee on Constitutional and Legal Affairs on the Freedom of
Information Bill 1q78 and Aspects of the Archives Bill-1978, Freedom of Informafion,
AGPS, Canberra, 1979 at paras 4.2 and 4.63. see also s Zifcak, above n 1 and snell and
Tvson, above n 10.
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1 A -

accords secrecv a prime posit ion.l9 The Tasmanian Government submission to the

L.egislative Council Inquirv was a well crafted exposition of the view that FOI was not

a iritical means of tiansforming the Westminster svstem but a subordinate anci

secondarv addit ion to the system. The'Iasmanian Government arfryed:

that the foundation of . , \ustral ian democratic inst i fut ions and their unique erpressron in
'fasmania 

can continue to be for.rnd in the rich tradition, conventions and culhlral
unclerpinnings of Westminster style governntent. This is not a rigid or weak foundation

trut raiher one which is ahle to-accommodate change and diversitv, a strength n'hich

arlses ln part fronr the tecJeral elements of our democracv and in part for its long and

hard fought for traditions. fhis understanding of the cultural foundations of our svstem

oi Government is crihcai to placing Freedom o"f lnformution legislafion in ,:ontext.2O-

LONE CRUSADERS AND RELUCTANT STEWARDS-POLITICAI,
LEADERSHIP ON FOI

An urtriguing feature of lr()l at the state level is the l imited cohort of Ministers lr 'ho

could ea.i i lv verifu their pr,rven and implemented commitment to FOI as opposed to

toke'nistic public pleclges to the legislahon. John Cain has claimecl that '[W]hen u'e

came to implenrent  the mrrch-publ ic ised par tv  pol icy on f reedom of  in format ion,  I
f , r un . l  n r vs t j l f  v i r t ua l l y  a lo r re  i n  Cab in t t .  l l  H i s ' s to ry  i s  one  tha t  uou ld  f i r r d  many
echoes in the unwritten historv of FOI in most other states.

In some states the political leadership was hostile to the conceptz and it required a

binding election commitment and expressed support of the ner'r' Premier to bring the

legislation into force.2.3 In others, like South Australia, it was the prospect of the

opposition making the electoral and media running on FOI that finally converted a
cl-eiacte olcl issues paper into legislation.2a Polihcal imperatives were also intportant irr
'fasmania 

lvhere a commitment to rntroduce FOI \4'as a central element in the Labor-
(lroen Accord.25

fustice Kirbv has long promoted the view that FOI is the type of legislation that
retluires I'Vhite Knights, both political and bureaucratic, to help the reform towards it-s

2.1

I he Ir ish and New Zealand experience is outl ined in I{ Snell  'Administrat ive Compliance

and Frt:edom of Informahon rn l l ' rree Jurisdicl ions: Austral ia, Canada and New Zealand, '
Freedom of Information - One Year On, Department of Finance and Department of I.aw',

Universih. Ciol lege Cork, held at St Patr ick's Hall .  Dublin Castle, 23 Apri l  1999. Avai lable at
<http:/ , /  *,ww,.ucc.ie/ ucc /facult ies/ law/ foi/conference/ >

Tasmanian Government Submission to the Legislat ive Counci l  Select Committee on

Freedom of lnfornration 1995,5.

J Cain, above n 12,265.
See Cossins on the r.iews of Premrer Wran in 1988 where he is quoted as stating 'what I

found n,rong about the [.C)l svstem is that it provides a plundering instrument for political

opponents. I"knon, the principles of FOl, but so much ol the expenditure is on the basis of

some ratbag backbencher in the Oppositjon who gets some bee in his bonnet and therr
wastes tens of thousands of publ ic dol lars. '  Alaba, lnside Bureaucratic Power: The !Vi lenski

Revien'of NSIV Governnrent, (1994) qtroted in Cossins above n 12,9.
See D Roden,'Some ronsiderations about implementing Fol legislat ion in Ner,r 'South

\ \ ra les , '  (19q2) . l i  I ' c /  l i n ' r , t ' a t  54 .
l4 \' Evans, Freedom oi lnformation in South Australia,' (1993) 43 Lol Ratir.u at2'
25 See \4 Haward and P l.armour, The TosnrLutian Parlianrentary Accord and Public Pohal 1989-

92. (1993\ 219.
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