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Regulations ttre the sinews of modern government, the legal instruments that
connect abslract government polic'ies with the day-to-day activities of com-
merce and private life. To put it more precisellt, regulations make government
decisions operalional, and hence perform a key role in the governing proc-
ess . '

lrutnooucrroru

Parliamentary Scrutiny Committees for delegated legislation are now an established
part of the legislative process in all Australian.jurisdictions. The meandering jour-
ney that led to these committees occupying such a comfortable institutional niche
has been told elsewhere.2 Academic attention devoted to the area of delegated or
subordinate legislation has ebbed and waned over different generations. A survey of
administrative law textbooks ofdifferent eras reveals the appearance and disappear-
ance of delegated legislation as a subject worlhy of serious artention.r The 20 year
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uncontested reign of Dennis Pearce's text Delegated Legislation epitomized the
marginal  posi t ion of  the topic .

Paradoxically, the day to day occupation of administrative lawyers often takes place
in the murky and often incomprehensible twil ight zone of delegated legislation. A
typical offence by a fisherman client would more l ikely be a breach or infl ingement
of a much amended, arbitrary and confusing fishing regulation than a classical
academic case study of natural justice or jurisdictional. error. Geoffrey Palmer has
called for a reform in the fbcus of public law teaching.* This reform would encour-
age lawyers to learn, as students and later as professionals, to navigate the opera-
tions of parliamentary scrutiny committees and to gain an appreciation forthe value
of pre-emptive intervention in the rule-making processes to avoid potential prob-
lems for clients. The desire for national scheme legislation has also highlighted the
important need to analvse and evaluate the role and efficacy of scrutiny committees
in supervising delegated legislation.

In recent years inuovations. in the practices and processes relating to the formula-
tion and operation of delegated legislation in many jurisdictions, have justif ied a
closer examination of this area of administrative law. Any study in this area is
confronted by the diff iculty that terminology can be confusing and perplexingly
different across jurisdictions.5 As David Hamer notes, the study of delegated legis-
lation or regulatory process reform will never become the rallying cry of a mass
movement:

It would be idle to pretend that parliamentary control of delegated legislation
is a burning issue in the community or that most voters would cven knorv
what delegatcd legislation is, and fbr these rcasons it is diff icult to find mem-
bers of any of the parliamenls prepared to take much interest in the matter.
Neveftheless it is of great importance; uncontrolled delcgated legislation of-
fers a fertile flcld lbr executive despotism and bossy interference by bureau-
crats. Delcgated larvs often have much niore impact on the lives of ordinary
citizens than do most acts o1-parliantent.6

This paper examines the operations of the Tasmanian Subordinate Legislation
Committee and attempts to provide a research baseline for future studies. The study
is an init ial exploration of the operational and legislative restraints on an Australian

1990s text  books star ted rncluding sect ions on delegated iegis lat ion under a ser ics ofd i f lbrent  topics-
see Margaret Allars. lntroduclion lo Australian Administrative lal, (1990). One of the best examples is
the transition of delegated legislation in Roger Douglas and Melinda Jones' Administrative Law: Cases
and Materials fiorn a topical coverage akin to Allars' in the I 993 edition to the allocation of a separate
chapter on delegated legis lat ion (Chapter 8)  in the 1996 edi t ion.
t Sir Geoffrey Palmer, Nel, Zealand's Conslihtlion in Crisis: Re/orming our Political System (1992)31-
3 .
' Stanbury, above n l, I l-12. See also Stephen Argument, 'Parliamentary Scrutiny ofQuasi-legislation,'
Papers on ParliamentNo 15, Departlnent of the Senate, Canberra. May 1992.
6 David Hamer, Can Responsible Coventrnent Suruive in Australia? (1994) 148.



1 999/2000 The Tasmanian Subordinate Leqislation Committee

scrutlnY comm_ittee perlbrming its supervisorv role rvithin the legislative process in
the la te I  990s. '

Stephen Argument has highliehted the lack of research irrto Australian delegated
legis lat ion cont lx i t tees and the absence of  cornparat ive assessment  of  the work of
these var iot rs  scr t t t i l t - \  comrni t tccs.s He a lso concl r rdes that  because the cornrn i t tees
are so different from each other in terms of operation and approach qualitative
comparison is di ff i  cult. ')

ln  l ine wi th Argument 's  thesis  that  the last  20 years has produced fundamental
changes in the operatinq environrnent of Australian delegated legislation commit-
tees.r0 th is  paper concludes th i i t  the ' Iasmanian Commit tee has fa i led in  a number of
ways to respond effectively to these changes. This failure is not unique to the Tas-
manian Committee nor is the f-ailLrre total in all aspects of its operations.

The Tasmanian comn.rittee was presented r.vith an ideal opportunity with the pas-
sage of the Suborclinate Legi.slation Act 1992 to be the leader in parliamentary
overs ight  and moni tor i r rg of  delegated legis lat ion.  on the eve of  the Hi lmer re-
forms" and moves towards setting in place principles for scrutiny of national
scheme legis lat ion,  the 1992 reforms equipped the Tasmanian commit tee wi th the
po\\'ers and franrer,r 'ork to be arr eflbctive scrutiny cornrnittee. This paper details
hou' an internal agenc) agenda. especially by Trcasury and the Hydro Electricity
corporation. and the advent of the Hihner competit ion reforms, however, led to a
severe modification of the polvers and framework originally set out in the 1992
legislation. Treasury, and in particular its Regulatory Review Unit, has become the
gatekeeper for deterntining the necessitl ' ,  shape, content and requirements for dele-
-qated legislation. The l-asmanian committee has been shunted to a secondarv and
rrrore perfirnctorl role.

A key cornponent  o1- th is  paper is  i ts  re l iance on research and f ind ings made by
undergraduate law students fiorr the University of Tasmania. who have been in-
volved in the innovative Public Larv Active Research pro.ject.12 The oroject, in-
spi red by the wr i t ings of  Geof f rer , ,Palmerr i  and John Goldr ing,ra is  an exper iment

r  Note t l rat  chap 10. ' l )a l iatncntar l  Rer, ic lv . ' fasmanra' in Dennis Pearce,  Delegated Legis lat ion in
Auslra l ia dnd NetL / -eulund ( l r917) 66 u 'as thc last  svstcnrat ic  atrd cxtensive study publ ished about the
Tasrnanian commit tee.
"  Stephcn Argument.  'Apples 
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" '  Pearce and ArqLrnrent .  abovc n 2.  8?.
"  Rcpo r t  by  t he  I ndependen t  Con tn t i t t ec  o f  l nqu i r y  i n t o  a  Na t i o r ra l  Con rpe t i t i on  Po l i c y  ( t he ' l f i lme r
Rcoort ' ) .
' t  Dctai ls  of th is pro. ject  are out l incd in l i . ick Sncl l .  ' lhe [ r i rs t  Steps in lJnderstanding the In lpact  of
Administrat ive I -ar ' r 'on PLrbl ic  Adnr in ist rat ion at  the Statc l -cvel :  I 'hc ' fasnranian Story '  in L inda Pearson
ledl 'ldmtnistralive Lav. .\ertrnc tlrc l)ace or lleing La/i l|ehind? (1991)2i7. Furthcr details of the Public
Larv Act ive Research Pro. ject  can be lbLrnd at  the lb l lowing rvebsi tcs:  LJnivers i ty  of  Tasmania,
<http r\1!,\I-cotrtlilt.1rtAS,S_dtt,A-Lr/trStir,ll6ttrt,!l/-[Cachtrglpeltlolial.p.ttUg,c-Lhlttd.: and <hrrp://www com-
I a\\ . utas. cdu. au/l au /acti r e/>.
F See Palmer-  abore n -1
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in administrative law teaching practice in Australia. The project applies the ideas of
deep leaming, action learning and action research across a group of undergraduate
and postgraduate units. The key to the Public Law Active Research Project is that it
provides students with an opportunity to mix field research with classroom and
library learning. Students are encouraged to forntulate a research project that in-
volves direct contact with legally qualif ied and non-legally qualif ied public sector
participants. Throughout the research process students are encouraged to work
together, to collaborate with or rely upon the research of previous students (kept in a
special research collection) and via a series of fomal and informal, compulsory and
optional mechanisms to seek feedback from teaching staff.

This paper draws on the research and findings of several of these papers that have
examined various aspects of the operations of the Tasmanian Subordinate Legisla-
tion Committee between 1993-1998. Some of the results were obtained by inter-
views conducted with Committee members, Parliamentary officers, lobbyists,
public servants and observations of the Committee in operation. Throughout this
period the findings of the research papers were circulated to those interviewed and
reexamined by students in subsequent years. Whilst the research was undertaken by
undergraduate students, the research methodology, supervision and approach more
accurately resernbled a postgraduate research process.' '

The student research papers provide a rough snapshot of the operations of an Aus-
tralian delegated legislation committee in the mid 1990s. They thus contribute to the
limited existing knorvledge about these core parliamentary scrutiny committees.
Whilst the criteria against which the perfonnance of the Committee was examined
are not sharply defined or universally accepted, the use ofthese findings does allow
for a higher degree of performance assessment than previously available.

The paper then looks briefly at a case study involving the deregulation ofthe aerial
spraying industry in Tasmania. It demonstrates how diff icult it is for the Committee
to resist an agency determined to implement national competit ion reforms via
regulations. Fufthermore the study depicts how the combination of restricted re-
sources, membership uncertainty about the Comrnittee's roles and functions and
tnanipulation by agencies of the timing of Gazette notices can restrict effective
scrutiny of delegated legislation.

This paper uses the terms' reform of  the regulatory process 'or 'process reform' to
identifu the changes in the process by which subordinate legislation, or regulations,
are made, amended, rnodified and existing regulatory schemes updated or replaced.
The Tasmanian reforms covered in paper have largely consisted of efforts to im-
prove the quality of new regulations as opposed to any efforts to 'modify the sub-

' '  See John Goldr ing, 'Admrnistrat ive l -aw Teaching and Pract ice ' (1986) l5 lv le lbourne [Jnivers i ty  [ ,avt
I lev iet+ '486.
r5'fhe student research pro.lccts reicrred to in this paper were oia high standard tbr undergraduate papers
and received marks of 70 per cent or better. l 'hc pro.iects have been directly ref'erred to in this paper as
the authors believe it ts important atrd nccessary to directly acknowledge the insights and analysis
developcd bv the student researcl rers.
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stantive effect of exist ing regulatory regimes. ' ' '  As Stanbury eloquently acknowl-

edges:

The phrase regulatorl ,rcform is both lvonderlr-r l l l ,cvocal ive and highly elas-

t ic. I t  is not hard to f inci scr. 'cral rathcr cl i lTerent uscs of thc tcrm .. .  thc l ibcr-

al izat ion of economic or industrv-specif ic regulat ion .. .  so as to rel l 'morc on

cornpeti t ion. . . .  The phrase also includes total deregulat ion. which rneans that

virtual l l '  al l  of the state mandated economio controls lnotablv price, cntry,

exit ,  condit ions ol service) are removecl ancl social control is ef lected through

competit ion. . . .  Others have used the term to ref-er to act ions strengthening

exist ing regulatory regimes. . . .  Last, but not leasl.  the phrasc.regulatory re-

lbrm has been used to refer to change in the regulatorv process. "

Whilst this paper traverses some of the same terrain as that canvassed by the trai l-

blazing Victorian Law Reforn.r Comrnittee report on Regulatory Eff iciency Legisla-

t ion i t  does not seek to address the issue of alternative compliance mechanisms.l8

The init ial  interest of Peter O'Keelere ancl Stephen Argument,2o supplemented by

the  work  o f  the  Admin is t ra t i ve  Rev iew Counc i l r r  and the  e f t 'o r t  by  success ive

Commonwealth governments towards implementing a series of refbrms involving

legislat ive instrunTents have complerrrented developments at state level around

Austral ia.22 Yet despite these endeavonrs. the process and understanding of the

regulatory process remains almost invisible. As Stanbury observed in relat ion to the

posit ion in Canada:

Regulat ion is one of the lrost rmportant governing instrur.nenls in 1he arscnal

of means by rvhich government of al l  types seek to implernent publ ic pol icl ' .

Yet, despite the briet ly-visible ef lbrts under thc banncr of ' rcgulatory reform'

or 'deregu la t ion ' rn  the  second ha l fo l ' the  1980s.  thc  rcgu la t ion-mak ing  proc-

ess remains obscurc to virtual ly al l  Canadians. E,l lbfts to improve this process

have also been l i t t le noticcd. I ts visibi l i ty stancls in sharp contrast to the proc-

esses by rvhich the ttderal government creates and enacts i ts expenditure

budget and to the process by rvhich rt  makes into larv hundreds of pieccs of

subordinate Iegrslat ion somc of rvhich imposes huge costs on sucietr, .- '

" 'Stanburv.  above n l .  14.
' t  I b i d  13 . -
't See Law Refbrrn Cornmrttcc. Victorian Parlianrent. Regtlatory Efliciency Legi.slation. Report October
1987 and Discussion Paper N4ay 1997.
'" Peter O'Keef-e, Conrmonwealth of'Arrstralia. SStoilt./br a Ha'p'v'orlh oJTar. Hotr Bureaucratic Latt-
making can Undermine the ldeals of('ivil Libertr'.I)apcrs on Parliamcnt No. l, Department of the Senate.
Canbcrra.  Anr i l  l98t l .
t "  Argument.  above n 5.
' '  Administrat ive Rcview Counci l .  RLr lc-r lak ing br  Clomrnonrvcal th Agcncics.  Rcport  35 1992.
r2 For a good coveragc of this reklrnr process rn one state see Western Australra, Joint Standing Com-
nrittee on Delegated Legislation. I'he Subortlinate Legislation Frantev,ork i.n lVestern Auslralia, Parl
Pape r  l 6  ( 1995 ) .
: 'S tanbu ry ,  above  n  l .  10 .
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l l  SUeoRDTNATE LecrslRrroN tN TASMANIA

Background

The Tasmanian Subordinate l-egislation Committee (the Committee) was estab-
lished, towards the end of a long and slow Australian refonn process (see Table l),
by the Subordinate Legislcttion Committee Act 1969 as a joint committee compris-
ing three members each from the Legislative Council and the House of Assembly.
The Comrnittee's operations largely reflect an attitudinal approach anchored in the
parliamentary operations of the 1960s-namely, a treatment of the scrutiny task as
serious but with l itt le attention to the resources and features needed to create an
effective scrutiny environment.

Table I : Establishment of Australian Scrutiny Cornmittees

Jur isd ic t ion
-  

C" ' " r** . . I ,h

South Austra l ia

Victor ia

New South Wales

Tasr lania

Northern Territory

Queensland

Western Australia version 124

Western Australia version 2

Year
*
t v )  |

1 9 3 8

1956

r 960

t969

1969

191 5

1976

t987

The Comrnittee's function is to examine regulations (defined in s 2 as'a regulation,
rule or by-law that is made under an Act and is required by law to be laid before
both Houses of Parliament, but does not include rules of couft made by the judges,
or by a majority of them, under the authority of an Act'). Section 8 of the Commit-
tee Act provides that the functions of the Committee are:

(1)(a) to exantine the provisions ofevery regulation, with special reference
to the question whether or not:

t ' ln  1976 the Western Austra l ian Par l iament set  up a statutory conimit tee,  the Legis lat ive Review and
Advisory Committcc, charged with scnrtiny of suhordinate Iegislation-see Legislative Review and
Advisoryt Commitlee Au 1976. ln 1987 the Wcstern Australian Parlrament established a parliamentary
commlt tee-the . lo int  Standing Conrr l i t tee on Dclcgated Legis lat ion.

A
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(i) the regulation appears to be within tl ie regulation-rnaking power con-
ferred by, or in accord with the general objects of. the Act pursuant to
which i t  is  made:

(i i) the form or purpofi of the regulation calls for elucidation;

(i i i) the regulation unduly trespasses on personal rights and liberties,

(iv) the regulation unduly makes rights dependent on administrative deci-
s ions and not  on. judic ia l  decis ions;  or

(v) the regulation contains matters that, in the opinion of the Committee,
should properlv be dealt with by an Act and not by regulation;

(ab) to examine rvhether-the requirernents of the Subordinate Legislation
Act 1992 have been rnet"; and

(b) to make such reports and recommendations to the Legislative Council
and the House of Assembly as it thinks desirable as the result of any such
examination.

The Committee has the norntal power of such a committee to recommend disallow-
ance of a regulation. The Tasmanian Parliament has chosen, l ike most Australian
parliaments, a negative resohrtion procedure. This means that delegated legislation
becomes operational fiorn the time of its appearance in the Gazetle and has to be
disallowed bv one of the houses of parliament r.vithin l5 sitt ing days rather than
requiring a scrutinl,, committee to recontmend that delegated legislation become
operational.

However, when Parliarnent is not sitt ing. the Cornrnittee has additional powers
(under s 9) to prevent the continued operation ofany regulations which it considers
undesi rable pr ior  to  both Houses'considerat ion of  i ts  repor l .  In  th is  s i tuat ion the
Committee corresponds directly "vith the agency responsible for the regulation. On
receipt of a copy of the Conrrrittee's report on a particular regulation, the agency
must amend or rescind the regulation as fecoutruended by the Committee. The
Conrmittee has the po\\ 'er to suspend the operation of the regulation if the agency
retuses to comply with its recommendation. The suspension operates unti l both
Houses of Parliament have considered the Corrmittee's reoort. Pearce noted the
runiqueness of  t l r is  prov is ion in  h is  |  977 study. :6

The Committee automatically receives copies of regulations and other material
relevant to its deliberations. It receives copies of regulations directly from the
Govemment Printer after gazettal. Where a Regulatory Impact Statement (RIS) has

t t  The Act  contains nandatorv consul tat ion ancl  sLrnsct t ing provis ions.  Agencies niust  prepare a Rcgula-
tory lmpact  Statement ( 'RIS')  lor  legis lat ion l ikely to have a s igni l icant  impact  on the publ ic  (s 5) .
Sect ion l l  providcs tbr  a st i rged rutonratrc repeal  of  a l l  ex ist ing rcgulat ions over a l0 year per iod.
Agencies are requircd to conrpl t  u i th thc I l lS process rvhen renraking sLrnset ted regulat ions.
r a  h

rearce .  400\ ' c  n  / .  /_


