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Writing this comment for the 100th issue has been undertaken more in
regret than in celebration for the centenary of ‘that little green magazine’.
Six issues a year, for almost 17 years, of a non-profit and volunteer journal
on a topic like access to information is a major achievement. Yet after all
these years there should be no need for this journal. Australian FoI ought
to have delivered a high level of access to, and availability of, official infor-
mation to all citizens. A level of access that removed the need for articles
about secrecy, reports of decisions ordering the release of information
incorrectly, or even improperly withheld, and pleas for urgent reform. Yet
the need for something like the FoI Review remains.

The FoI Review was born in a far different world. It was a world where
the first harvests of the new legislation had been collected in Victoria and
the Commonwealth and the legislation was viewed with its promise and
potential in mind rather than reviewed for its problems and limitations. At
state level, in Australia, the possibility of FoI legislation was remote if not
far fetched and at international level Australia had joined the thin ranks of a
small number of pioneer jurisdictions. Yet in 2002 all Australian states
have the legislation and the Northern Territory has introduced its long
awaited Information Bill covering FoI, privacy and records management.
On the international scene over 50 countries have adopted some type of
access to information legislation. Notwithstanding the events and after-
math of 9/11 it is rare to find a country not considering adopting the reform
some time in the foreseeable future.

A special tribute needs to be extended to the first three editors of the FoI
Review. Moira Paterson, Paul Vilanti and, for a few issues, Peter Bayne
who managed to navigate the FoI Review through its important early years
and helped cement its place as a must read item for those interested in
Australian freedom of information issues. A special thanks must go to all
those who have served on the editorial board and as case reporters over
the years. The FoI Review has benefited from the contributions of a vast
array of writers from various backgrounds who have put forward challeng-
ing ideas, careful analysis and interesting articles. Apart from the intrinsic
value of each individual article what has been more important has been
the cumulative impact of this body of research, opinion and analysis. In
recent years law reform organisations and parliamentary committees,
from within and without Australia, have drawn heavily for research, solu-
tions and understanding from this rich source of writings on FoI and
related issues. For many years the FoI Review was one of the rare places
you could find any analysis or coverage of FoI issues or cases.

Finally a special thanks must go to Liz Boulton who as Editorial
Co-ordinator, read whip cracker, has patiently assisted all editors in help-
ing get the FoI Review this far. She has remained unflappable despite
missed deadlines, the lack of copy and the erratic contact from the most
recent of her editors. Yet without Liz there would have been no FoI Review
let alone the 100th issue.

Where to for the FoI Review? An interesting question and one I have yet
to think clearly about but here are some initial thoughts. First I would like to
see more articles that look at information issues from a wider perspective
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both in terms of topic (secrecy, privacy, whistleblowing,
data sharing, records management, archives and infor-
mation policy) and background (analysis from the fields of
political science, history, economics, philosophy etc).

Second, given the rapid spread of FoI, akin to the
Canadian Information Commissioner’s prairie fire, there
is a need for more comparative studies that go beyond a
mere detailing of the legislative provisions in the coun-
tries being studied. Carol Harlow has argued that ‘the
context in which post-modern administrative law is
required to operate and the problems which it faces are of
a global nature’.1 Harlow observes:

It is perhaps not surprising that those administrative lawyers,
generally working in the common law world, who have
experienced the full force of privatisation, ‘New Public
Management’ and the sudden tilt away from the interventionist
towards the regulatory state, should question the role of
administrative law. By and large the experience has proved a
chastening one, in which the economist’s values of economy,
efficiency and effectiveness, together with an augmented
accountancy concept of ‘value for money’, transmitted through
audit, have seriously challenged the classic procedural values of
administrative law. Public law has lost ground and its sphere
seems to be shrinking. While there is general agreement on the
nature of the problems, there is as yet little sign that answers are
emerging or will be forthcoming.2

As the article by Al Roberts in this issue demonstrates,
the development and framework of national access to
information legislation may often be influenced, indeed
determined or limited, by decisions and developments at
an international or supranational level. The creation of
trans Tasman agencies (joint Australian and New Zea-
land institutions) raises the question of whose access
regime applies to information held by such agencies.
Comparative studies can start to help us navigate the
complexities of trying to institute and/or maintain open
government in the future.

Thirdly, there is a need for more case studies. Despite
20 plus years of operation in Canada, New Zealand and
Australia advocates and supporters of FoI have very few
documented and proven examples of the benefits and
costs of FoI, how it has operated and the tangible and
intangible contributions made by FoI. The FoI Review has
published a few accounts by journalists and FoI officers
but we need more case studies that show how FoI has
made a difference. We need to hear and preserve the sto-
ries which demonstrate why FoI has made a difference to
the professional journalist, local community, individual
citizen or parliamentarian.

Fourthly, I would like to see more internal perspectives
from those administrating the legislation. It is difficult for
public servants to make public comment but ways must
be found to communicate the ideas, understanding and
perspectives of the ‘insiders’, FoI officers and other public
servants about FoI. We need to know where and why FoI
works, where it fails and how to prevent it being under-
mined by misuse and abuse both within government and
by certain types of users.

Finally, given the explosion of FoI statutes, there is a
need for more articles like that by Peter Timmins in
Issue 97 which provides a snapshot of leading cases in a
particular jurisdiction. These overview articles allow
those outside a particular jurisdiction to find and learn
from the leading decisions of other states and countries
whether made by judges, information commissioners, tri-
bunals or commissions. The FoI Review does not have
the capacity to be a quick and concise reporting service
for all FoI decisions. It does have the potential to bring

best practice, key decisions and important developments
to a wide and diverse readership.

The future of the FoI Review is largely in the hands of
its readers and contributors. If the FoI Review can con-
tinue to be a source of information, analysis and insight
then it still has a vital role to play. However more contribu-
tors are required to allow the FoI Review to present a
diverse range of views and to contribute to the contest of
ideas. And yes Virginia I still believe in Father Christmas
and live in hope that one day a media mogul, journalist
association, press council, World Bank or other benefac-
tor sends a letter saying ‘here is a cheque to keep up the
good fight’.

The reprint of Senator Missen’s 1984 lecture in this
issue is first, a reminder of the past of FoI in Australia
especially the struggle to see it onto the statute books;
second, it is a warning about the problems which still
haunt the compromised legislation; and, finally, it reminds
us that the need for individuals to monitor and promote
this important legislation never ceases.

We are pleased to bring subscribers a complimentary,
consolidated index to the FoI Review from Issues 1 to 100
with this 100th Issue.

Rick Snell
[Editorial Co-ordinator’s note : The LSB Cooperative
sends the strongest vote of thanks to Rick Snell whose
enthusiasm has carried the FoI Review since 1992. He
has edited the publication from far flung parts as he has
followed his interest in FoI around the world. Thank you
Rick, congratulations on the 100th issue and keep up the
good work.]
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Freedom of information and parliament
A limited accountability tool for a key constituency?

Introduction

This article explores the asymmetrical relationship between
Freedom of Information (FoI) and parliament and investi-
gates potential conceptual reconfigurations of this rela-
tionship. A wider theoretical discussion of sovereignty
and the relationship between the rule of law and democracy
provides some understanding of the dynamics between the
philosophical basis of FoI and its association with parlia-
ment. An effective FoI framework must proceed from a
holistic approach that fully embraces and harnesses this
wider relationship.

The relationship between FoI and the Westminster
system is problematic and complex. FoI legislation is
often viewed as marginal to the core functions of parlia-
ment and a tool limited to Opposition members of parlia-
ment that is more tolerated than valued. Yet to ignite and
foster a genuinely participatory liberal democracy requires
commitment and diligence by both parliamentarians and
citizens. FoI can contribute to this democratic enhance-
ment role — indeed it could play an indispensable part.
However, FoI appears to become more problematic, and
compliance issues arise more frequently, according to
the modifications (if any) made to a Westminster system
in order to accommodate FoI. Whilst legislation should be
designed, administered and utilised to enhance key con-
stitutional conventions governing public administration,
FoI Acts appear to be more problematic in terms of out-
comes. Significantly FoI is often depicted as a threat or
hindrance to effective administration or as undermining
important constitutional and other conventions of tradi-
tional governance.

This article briefly examines why FoI has remained a
limited and often a crudely used tool of accountability for
parliamentarians. The genesis of the article was a talk
presented to the 13th Commonwealth Parliamentary
Seminar in 2001 where the paradox of strong parliamen-
tarian support for the concept of access to information
was contrasted to the reality of ad hoc, limited and luke-
warm utilisation of such legislation once implemented.1

This article treats parliamentarians as one of the core
components of an FoI constituency and attempts to
explain that our choice of which sovereignty model we
adopt, parliamentary or popular, will enhance or diminish
the effectiveness of FoI.2

FoI and parliamentarian s — a theoretical
partnership

A theoretical symbiosis between FoI and members of
parliament does not appear to translate readily into prac-
tice. FoI, instead of readily supplementing many of the
functions of parliamentarians, seems to produce an indif-
ferent and generally sporadic relationship. Instead of
being a tool of first resort by a majority of Opposition
members of parliament, FoI is left to the idiosyncratic
application by a small and often half heartedly committed
handful. This fragmented, haphazard and limited utilisa-
tion (principally for point scoring) of FoI seems to assist
governments in painting FoI usage by members of parlia-
ment as either a misuse or even abuse of a legislative
device.

Walter Bagehot, the great theorist of Westminster,
thought that parliament, quite apart from its legislative
function and its role as an electoral college, had four
vitally important roles: an expressive function, expressing
the heart of the nation; a training function, whereby the
public is subjected to opposing and conflicting viewpoints;
an informing role; and a scrutiny and review function,
checking the conduct of the executive.3 Many suggest that
parliament is in decline as an institution and that its perfor-
mance in the last four of Bagehot’s ideal functions has
been declining over several decades. This can be debated.
However, parliament is still the pre-eminent institution of
our representative democracy. Parliament, and particu-
larly the Westminster tradition of responsible govern-
ment, has been undergoing substantive change and will
continue to do so. While the legislative and electoral col-
lege functions still operate relatively unmodified, it is in
the other functions set out by Bagehot where change has
occurred. The scrutiny and review function of parliament,
in particular, has been challenged by relatively recent
developments.

Question time, rather than a forum for parliamentary
access to information, has been transformed, in the age
of mass media and spin into a permanent electoral arena,
a spectacle for sound-bites, with paramount emphasis
placed on point-scoring and media impact.4 Ambitious
members and leadership aspirants, torn between the rep-
resentation of constituents and the membership of a polit-
ical party, predominantly toe the party line for fear of
upsetting their chances of promotion. Political parties and
the coterminous increase in executive power exercise an
increasingly stringent grip on the operation of parliament
and the dissemination of information.

FoI legislation is designed to provide citizens or their
agents (such as journalists, lawyers, non-government
organisations, Opposition members of parliament) access
to information collected, produced, and held by govern-
ment so as to loosen the executive’s grip. As a mechanism
FoI allows key actors in the democratic process an
enforceable right to seek information which governments
and their public servants have decided (intentionally or
unintentionally) not to make readily available. Greater
access to the government’s repository of information or
the creation of a lively informational commons is seen by
parliamentarian reformers as a foundation for most other
reforms.5

Many of the initial and leading advocates for FoI are
parliamentarians who view it as a means of circumvent-
ing problems they have with the efficacy of Question
Time, annual reports, committee hearings and the opera-
tion of government media and publicity units.6 The work
and parliamentary careers of John Moss,7 Ged Baldwin,8

Brendan Ryan,9 Gough Whitlam,10 John Cain11 and Bob
Brown are examples, from various jurisdictions, of parlia-
mentarians who supported FoI for these parliamentary
ends. At the transnational level the same types of themes
appear within the demands for greater transparency.12

Right-to-know lobbyists from the press,13 public sector
unions,14 and small groupings of individuals and organi-
sations15 often support these parliamentary campaigns
for reform. This diversity of supporters helps forge links
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between the enhancement of government information
policy with the rejuvenating effects of open government
on parliament, the fourth estate role of the media, the
freeing of public servants from the heavy shackles of
government secrecy, and the creation of an informed
citizenry.

FoI legislation is often a response to issues of
executive and bureaucratic secrecy. As Paul Monk
emphasises, the dismantling of the ethos of secrecy has
a practical component; openness is necessary ‘in a com-
plex world, in which there is a superfluity, not a scarcity of
information; and necessary just insofar as one wants
effective, corrigible and responsible policy-making’.16

The ability to access information is seen as a fundamen-
tal tenet of liberal democracy, a right that strengthens
both accountability and participation. Ian Marsh has
argued that:

The quality of government information is not some esoteric,
abstract subject. It is critically important to the vitality of our
democracy. Like money in a market, government information
functions as a principal currency in our political system.17

Members of parliament have a number of roles includ-
ing a number that are strengthened by FoI. Parliamentar-
ians are primarily elected to serve their electorates;
however, they have to balance this commitment with (in
most cases) membership of mass political parties and the
constraints of party discipline. The majority of parliamen-
tary time is spent on the consideration of legislation.
Other functions also include the scrutiny of governmental
conduct, and the raising of issues by members of parlia-
ment on behalf of constituents. Therefore, the perfor-
mance of these scrutiny and accountability functions are
largely conducted via the filter of political parties and the
perspective of the Government or Opposition.

The emergence of a knowledge-based information
society adds a new complexity and dimension to the
FoI–parliamentarian nexus. On the one hand as Juillet
and Paquet note, this new socio-economic environment
requires governments and public bureaucracies to ‘en-
gage in a social process of collective learning and infor-
mation sharing’.18 In this process the art of governance
becomes the successful coordination of relationships
between the ‘state and the rest of society since govern-
ment has had to become involved in a very intricate way
in alliances, partnerships and interactions with other sec-
tors and citizens’.19

Yet, on the other hand, the constructs of the parlia-
mentary process necessitate Opposition members of
parliament attempting to use knowledge gained via this
information sharing in ways which will depose the existing
political and bureaucratic leadership. This use of informa-
tion gained via such mechanisms as FoI for denunciation
purposes also paradoxically triggers a rationing response
from the government. Juillet and Paquet argue that ‘if
information accessed comes to be used in a selective and
biased way for denunciation purposes only, this sort of
sensationalist and exposé type use is bound to trigger a
rationing of the information made available’.20

The reinvention of the state, the rise of structural plu-
ralism21 and a new culture of information management22

all require a reconsideration of the functions undertaken
by parliamentarians and the means by which they
achieve their objectives — a reconsideration which is still
in its early infancy. This reformulation of the roles and
functions of parliamentarians is not occurring in isolation.
The major backdrop is a substantial decline in the level of

trust, respect and faith both in the institution and mem-
bers of parliament by citizens.23

Juillet and Pacquet argue that the above points require
changes in current practices of information access and, in
particular, that two basic guiding principles of information
access be adopted:24 first, that access is granted by
default and extensive routine disclosure; and second that
limits to disclosure be accepted and justified.

This first principle of broad disclosure be tempered by a second
principle of necessity of confidentiality to guarantee that
excessive transparency does not result in personal harm or
unreasonably hamper the ability of the state to operate
effectively in the public interest.25

The litmus test for these principles is whether Opposi-
tion members of parliament and political parties can
exploit the first principle in moderation and concede justi-
fied claims by the government for recourse to the second
principle. The possibility of access to governmental infor-
mation is as important for the effective operation of
democracy as the ability to discuss that information.26

Roberts has formulated this point as recognising an ‘in-
formational commons’ the extent and quality of which
requires access to the best repositories of information
available.27

FoI provides a number of normative functions to help
supplement this information commons. First, the use of
FoI can improve the effectiveness of parliament as a bal-
ance to executive power. The participatory role that FoI
encourages could create a more responsive relationship
between the parliamentarian and their constituency not
withstanding the confines of party discipline. Second, FoI
legislation might lead to more productive sessions of
Question Time, as members (especially Opposition
members) with increased knowledge would be encour-
aged to ask more searching questions, and Ministers
would be better informed to answer them.28 Ideally, the
legislative role is made more productive because govern-
ments, adopting Juillet’s and Paquet’s first principle that
access is granted by default and extensive routine disclo-
sure, would submit Bills to committees for public hearings
to provide a forum for public input, and would take
informed Opposition criticisms as opportunities for
amendment and modification. This approach would pro-
vide the benefits of compromise and concession, as well
as the obvious benefits of an informed and civically
engaged citizenry.

Yet this theoretical linkage between FoI and parlia-
ment is partly confused because, with a few exceptions,
we have failed to explore how the concept of public
accountability operates in relation to access to informa-
tion legislation. Franceschet argues that not only is the
concept of accountability ‘extremely varied and multifac-
eted’ but it has been further transformed since the original
introduction of FoI type legislation.29 This transformation
has been in part triggered by FoI but also by other
changes including the introduction of the Ombudsman,
changes in auditing, improvements in records manage-
ment etc. There now exists a much more ‘elaborate
accountability framework’ but a framework whose
dynamic and relationships has barely been explored.30

Problems of access for parliamentarians when
reality bites

As a general rule the use by parliamentarians of FoI,
despite the theoretical attractions, has been compara-
tively minor. The exceptions have been Opposition
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parties who have used it to maximum effect simply as a
tool of denunciation as criticised by Juillet and Paquet.31

The compliance problems caused by high levels of
adversarial use of FoI and the structural advantages held
by governments to perpetuate secrecy produce an envi-
ronment that discourages long-term use and commit-
ment to FoI legislation by members of parliament. This
alienation of access legislation is compounded when
members of parliament frustrated by unrewarding FoI
experiences, in opposition, take on ministerial portfolios
which are besieged by numerous requests that are wide,
complex and seek sensitive information. There should be
little surprise when once fierce advocates for openness
take on leadership roles to narrow or limit access
legislation.

Lack of parliamentary usage of FoI

Despite the key and early role that parliamentarians play
in proposing a reform like FoI, especially when in Opposi-
tion, there is often a limited and ad hoc resort to the legis-
lation post implementation. The Irish Information
Commissioner’s 1999 report shows only 2% of requests
(213) were received from Oireachtas members com-
pared to 14% (1612) from journalists.32 In New Zealand
about 50% of complaints to the Ombudsmen about the
Official Information Act are from the media, special inter-
est groups, trade unions, parliamentarians, political party
research units and companies. Requests from parlia-
mentarians and political party research units amount to
19%.33 The figure in Western Australia is about 12% for
requests for non-personal affairs information.34

Particular Opposition members of parliament in differ-
ent jurisdictions become well known for their frequent
requests, but rarely is there a systematic usage of the leg-
islation. Political Party Research units in New Zealand
have started to use the legislation more frequently. The
success and openness of the New Zealand regime can in
part be attributed to political and bureaucratic leaders
supporting the intent of the act and working collabor-
atively with the external reviewer (the ombudsmen). This
has resulted in a much less adversarial relationship
among the various parties than has occurred in Australia
and Canada. The Victorian Labor Party Opposition in
1999 and 2000 also seemed to be coordinating FoI
requests and reviews to great effect. Interestingly the
new Victorian Liberal Opposition (the government in
1999 and 2000) has taken a leaf from the Australian
Labor Party book and increased their usage of FoI.35 Yet
this greater level of activity has seen increased delays in
processing requests and involvement of ministerial
advisers interfering with the processing of requests.36

Adversarialism

The adversarial nature of parliament creates difficulties
for FoI access.37 When FoI operates in an adversarial cli-
mate, the integrity of the system and trust between the
parties, which is critical to compliance, is diminished. FoI
becomes less effective when the applicant is an Opposi-
tion MP seeking information relating to a sensitive area of
government policy. As Juillet and Paquet argue, in these
circumstances there is the probability of a ‘dynamic of
cumulative rationing of information’ being created
whereby governments and their bureaucrats try to mini-
mise exposés and critical media coverage.38 In their view
‘where access to information requests can come to be
regarded as potential triggers for political crises for the
government, it would only be natural that many ministers

and public servants would resist a generous interpreta-
tion of the law’.39 Or even a generous administration of the
legislation.

The power of the executive branch and the rise of party
government, as well as the unproductive emphasis in
Question Time on ‘point-scoring’ restricts and frustrates
Opposition MPs attempts to obtain information. Further-
more the conflictive nature of party politics typically gives
rise to non-compliance and evasion, a tendency to adopt
a broad interpretation of exemptions, time delays, and
more emphasis on ‘spin’ and controlled dissemination of
information. Therefore, reducing the value of FoI requests
to either a theoretical attraction or at best an occasional
‘show trial’ that demonstrates the legislation is not work-
ing due to excessive delays or questionable claims for
exemptions.

Structural advantages of government over applicant

Greg Terrill has suggested that the structure of FoI legis-
lation creates positions of relative advantage and disad-
vantage, maintaining a scenario of atomised individuals
against bureaucracy and executive power:

FoI typically involves applications by unconnected individuals
who frequently possess little knowledge of the process, and
government departments that have the advantage of familiarity
with the system and contact with similar players. Collective
action by those seeking information is possible, but rarely
occurs. The individualism of FoI is confined to applicants;
individualism is not a characteristic of government assessors.40

The rise of ‘party government’, furthermore, has a ten-
dency to perpetuate an ethos of governmental secrecy;
parties and the executive can readily ‘close ranks’ against
an Opposition member of parliament or investigative
media. The nature of party politics means that the han-
dling of FoI requests will be handled largely by Opposition
parliamentary ‘headkickers’ willing to raise the
adversarial stakes. Furthermore, FoI has a number of
specific attributes that have the capacity to provoke nega-
tive or non-compliant responses from administrators,
namely:
• it grants legal and enforceable rights of access to citi-

zens and non-government parliamentarians;
• it is unpredictable in terms of applicant, type of

request, timing and outcome;
• management of requests is eventually ceded to an

independent body (commissioner/court/ombudsman);
• government information management techniques are

apt to be portrayed as excessive secrecy or cover-ups;
and

• key FoI administrators are operating in an environ-
ment of diminishing training, resources and pressures
promoting non-disclosure.41

The theoretical version of the FoI–parliament relation-
ship discounts or ignores these structural barriers to
openness and fails to anticipate any compliance status
other than neutral or pro-active.42 Yet when the structural
imbalances and factors conducive to non-compliance are
taken into account, the low utilisation of FoI by parliamen-
tarians is not so surprising. Still there is an obligation on
key users like parliamentarians to use the legislation skill-
fully, with moderation and productively. The Opposition
MP who files several hundred requests and then fails to
follow up the results with questions in parliament, public
debate or a more informed critique of a government
program poses as much a threat to the efficacy of FoI as
does the over-secretive minister. Parliamentarians should
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enhance FoI in the following ways: legislative reform;
more effective and productive use of FoI; greater support
to promote positive and pro-active compliance by admin-
istrators; championing the principles and practices of
open government when switching from the Opposition
backbench to the government frontbench.

FoI and the Westminster System: a threat to core
values?

Criticisms citing the incompatibility between FoI and the
core values of the Westminster system are misguided.
However, there are manifold problems, for the tolerable
dissemination and access to information, resulting from
the choices made about which version or vision of the
Westminster system is adopted. The primary issue is
where to draw this limit between, on the one hand, public-
ity and participation and, on the other hand, the need for
exclusivity, secrecy and responsible government. FoI
favours civic openness, principles of participatory
democracy, and publicity over the ethos of governmental
secrecy. Nevertheless, as Jodi Dean argues, ‘Publicity
requires the secret as its constitutive limit, as that point of
exclusion through which the public becomes intelligi-
ble.’43 Yet in jurisdictions like Australia and Canada the
central tenets of the Westminster system of government
seem to demand exclusivity and secrecy as predominant
and highly desirable values. Indeed, prior to FoI legisla-
tion, these traditional ‘closed’ values of the Westminster
model were cited in Opposition to the disclosure of gov-
ernmental information directly to the public.44 The opinion
is still prevalent that FoI sits uneasily with core values and
traditions of the Westminster system.45

Within this tradition, often promoted or treated as the
classical or ideal Westminster model, only the potential
retribution of a dissatisfied electorate mitigates against a
governmental policy of maximum reticence towards
disclosure. Under the classical model the structural
advantages, outlined in Terrill’s analysis, which help to
perpetuate state secrecy are not just kept in place but are
considered both fundamental and untouchable. FoI chal-
lenges this paradigm. FoI hampers good governance
within the classical Westminster model, it is suggested,
because the emphasis on disclosure inhibits the quality
and level of governmental advice and needlessly disrupts
the core tenet of ‘responsible government.’ Accountabil-
ity and transparency are seen to be more than adequately
catered for by the concept of ministerial responsibility and
a vigilant and adversarial parliamentary process.

The Tasmanian government in justifying its amend-
ment Bill in 1994 detailed the damage, both direct and
indirect, FoI inflicts on the Westminster process.46 The
government suggested that FoI deleteriously exposes
the conduct of policy formulation, and exchanges between
policy advisers and ministers, to potential scrutiny. This
scrutiny is premature and more likely to impede than
improve the policy formulation and implementation pro-
cess. It was further argued that the Westminster system
demanded a core area — not only Cabinet, but also the
policy processes leading to the final Cabinet decision —
to develop policy in private. Privacy — or a scrutiny free
zone — for policy formulation was needed to avoid the
interference from uninformed or misinformed external
sources (internal or external to the government and the
agency).

The concept of ‘responsible government’ is fundamen-
tal to the Westminster system. But responsible

government is a highly subjective political category. It
denotes primarily the majority of democratically elected
representatives who form the executive, which is then
accountable and remains responsible to the popularly
elected house of parliament, the House of Representa-
tives. The executive is thus directly accountable in parlia-
ment, and the parliament has the power directly to
scrutinise and question members of the executive or, in a
crisis, to defeat the government. The conventions of
Westminster include subscription to the doctrines of Indi-
vidual ministerial responsibility, collective responsibility,
public service neutrality, and public service anonymity.47

FoI either directly or indirectly displaces or challenges
each of these doctrines.

Individual ministerial responsibility means that a minis-
ter is responsible to parliament for explaining matters
relating to his or her portfolio. The minister is responsible
to parliament and responsible for potentially making
amends if there is a problem within his or her portfolio.
The convention provides that there is accountability to
parliament for everything that goes on within a portfolio.
Therefore, if a Minister chooses to run an agency along
more secretive lines, parliament will theoretically hold
that minister to account for problems arising from policy
failures, accountability lapses and mismanagement. The
convention of collective responsibility constitutes the
power of the Cabinet as a collective entity that overrides
the powers of individual ministers through unanimity and
confidentiality. Palmer identifies three main elements of
the doctrine: confidence; unanimity; and confidentiality.48

Within the Westminster system, the public service is
expected to be neutral and anonymous.

These traditions, however, have not received unani-
mous support and/or have operated anywhere near to the
ideal. The executive possesses greater dominance than
it did 100 years ago. Former Senator Alan Missen sug-
gests that the tradition of ‘individual ministerial responsi-
bility’ ‘is now long outdated and hardly operating’. Hamer
argues that FoI could improve the practice of individual
ministerial responsibility by encouraging the fierce ques-
tioning of a minister in parliament after the disclosure of
actions by a department.49 Indeed the crux of Palmer’s
reassessment of these concepts is that they need to be
reformulated and modified to bring them into line with
what actually occurs.50 The decline of individual ministe-
rial responsibility is inextricably linked with another impor-
tant development: the growth of ‘party government’.

The dominance of political parties has short-circuited
the notion of individual ministerial responsibility, and
impinged upon the parliamentary function of executive
scrutiny. Collective responsibility now extends from the
cabinet to the entire party. The power of parliament is now
subordinate to the power of political parties, and through
the paramount emphasis on party discipline, members of
parliament are increasingly responsible to large-scale
party machines, while parliament has subsequently
declined as a forum for accountability. This is cause for
concern. Chandran Kukathas notes of the term ‘party
government’:

This phrase, in many ways, gives us a clearer picture of the
system of government we now have than does the more
commonly used term ‘responsible government’. The description
of the political system as one in which the government was
responsible to parliament, and parliament is responsible to the
electorate is no longer as accurate as it once was.51

Parliamentary investigations into government activity
are easily frustrated by the dominance of political
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parties.52 Party discipline means that cross-voting is now
very rare.53 Question Time, despite the existence of FoI,
remains a difficult and hostile arena for access to informa-
tion, because the executive no longer sees itself account-
able to parliament. Accountability to party apparatuses
removes the scrutiny of responsibility from the institu-
tional public sphere of parliament to the private and nebu-
lous machinations of the party branch. Collective cabinet
responsibility is for many a synonym for ‘elected dictator-
ship.’ Palmer argues that the classical concept of ministe-
rial responsibility to parliament has been displaced by
ministerial responsibility to the Prime Minister and party.54

The neutrality of the public service has been dimin-
ished since the introduction of FoI by a series of develop-
ments including performance pay, short and long-term
secondments between the private and public service,
replacement of senior public servants upon change of
government and other changes. However, it has been
suggested that the public service in Australia, in contrast
to other countries such as New Zealand, has always been
politicised.55 The anonymity of public servants has been
seriously challenged by the power of the media. Further-
more, the rise of ‘structural pluralism’ in the public service
— the rise of hybrid organisations that consider them-
selves public in some circumstances but private in others
— has challenged the traditional Westminster notions of
ministerial responsibility over public servants.56 As Rob-
erts argues, this development ‘require[s] an amendment
of the long-held belief that the control of administrative
behaviour should be the sole responsibility of political
executives’.57

Clandestine ministerial operations, the dominance of
the executive branch of government, greater emphasis
on cabinet and party discipline, restricted rules for Ques-
tion Time and potential for bureaucratic caprice challenge
the notion of responsibility solely to parliament. The rise
of party discipline and the decline of cross-voting means
that the beneficial results of compromise and concession
to opposing points of view in the formulation of Bills is lost.
The Australian House of Representatives now has a
number of subject committees to scrutinise government
departments, but all are chaired by government members
of parliament. Hamer argues that these committees:

certainly do not investigate matters which the government does
not want investigated, which are usually the very matters which
should be looked into. Worse still, the committees may be given
tasks by ministers, so that the committees are effectively
responsible to the ministers who are supposed to be responsible
to them.58

The sheer volume of parliamentary information is
greater today than ever before. Nevertheless, as Parker
notes:

much of the output of government printing offices is still unduly
complacent, uninformative, and disingenuous … it is a question
whether rather more of this submerged bulk of the administrative
iceberg should be more readily accessible to public scrutiny.59

FoI legislation can help drag up this iceberg. For exam-
ple, FoI tempers the dominance of the executive branch
and the power of Cabinet, and potentially loosens the iron
grip of the party machine by forcing public accountability.
During the 1978-79 Senate investigation into potential
FoI legislation, the impact of FoI on the Westminster sys-
tem was a paramount concern. Senator Missen found
that:

We came to firm conclusions, in that Report, that the opponents
of FoI were using the Westminster system as a kind of

straight-jacket, which was restraining democracy in a certain
fixed position.60

Neither democracy nor the traditions of Westminster
are static or atavistic. They are subject to large-scale his-
torical changes in the political culture. The New Zealand
Danks Committee proposed that Westminster was a liv-
ing concept that must be modified according to the need
for accountable government. In other words, FoI should
be viewed as a means of changing the configurations of
power within the Westminster system and addressing the
general decline of parliament. As a reform FoI is designed
as a reaction to, and a means of addressing, the gap in
accountability between modern governments and citi-
zens. Official information should be publicly available
unless there is an exceptional reason to withhold it.
Vague references to Westminster traditions, or slavish
adherence to a frozen construct of Westminster should
not be allowed to legitimate governmental opacity or to
obscure the community’s right to know. The structural
advantages perpetuating state secrecy identified by
Terrill cannot be overcome by the types of reforms he
suggests unless we also manage to bring the core values
of Westminster closer to a more open, participative and
democratic orientation.

FoI and sovereignty
If FoI is a response to the changing role of parliament,

marking a shift away from the notion of responsible gov-
ernment, the further issue arises as to how best to con-
ceptual ise the changing relat ionship between
government and citizens resulting from FoI reforms. In
other words, FoI may force us to reconsider the basis of
sovereignty.

Parliamentary Sovereignty
The classic Westminster system is associated with a view
that cedes sovereignty — supreme power — to the
elected parliament. This is a view particularly associated
with A.V. Dicey, but its genesis is in the political thought of
Thomas Hobbes, who argued that citizens demanding
protection from war, crime, and violent death must offer
their complete submission to the Crown and pursue their
private ends within the belly of the Leviathan.61 Dicey
applied these sentiments to parliament: parliament is the
supreme law-making body of the Commonwealth and no
other person or body, and certainly not an unelected
court, can challenge its authority or its laws.62 In this tradi-
tion, it is argued, sovereignty is a legal concept; a body
can only be sovereign if it acts in a way prescribed by law.
Dicey suggests, therefore, that legal sovereignty does
not belong to the democratic citizenry, but to the legally
constituted parliament. Parliament is not in any way a
trustee of the people’s democratic will.

The doctrine of parliamentary sovereignty underpins
the classic Westminster system, and the idea of responsi-
ble government slots into this larger interpretation of sov-
ereignty. When it was suggested to Dicey by Leslie
Steven that the doctrine of parliamentary sovereignty
would not prevent parliament from commanding the
slaughter of all blue-eyed babies, Dicey responded that,
firstly, members of parliament are rarely insane or mania-
cal, and secondly, that the electorate would revolt against
the statute.63 While the example is extreme, with the dom-
inance of party machines and the executive branch, party
government, and the decline of individual ministerial
responsibility, we can see that the doctrine of parliamen-
tary sovereignty sits extremely uneasily with the logic
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underpinning FoI legislation. If the parliament believes
itself sovereign, with no alternative force able to dethrone
it, the public’s right to know will be seen as a platitude.
Parliamentary sovereignty is unable to grasp the political
and civic elements and the philosophical basis of open
government so crucial to the rationale of FoI.

Popular sovereignty

The notion of popular sovereignty receives its philosophi-
cal impetus from figures such as Jean-Jacques Rous-
seau, Montesquieu, Abbé Sieyes, and John Locke. In this
tradition, only the united and consenting will of all can leg-
islate. It is then for the constitution to set limits to the
boundaries of democracy, to prevent the tyranny of the
majority and the subordination of individual liberties to the
common good. The alternative, in Stephen Holmes’s apt
phrase, is ‘soccer-stadium democracy’.64

Proponents of popular sovereignty believe that the
basis of authority should lie with the constituent power of
the people, and that government operates according to
the consent of the governed. In Locke’s theory, citizens
are granted inviolable rights against the state. The gov-
ernment is seen not as the putative embodiment of the cit-
izenry, but the trustee of the democratic will.

While the Diceyan view is anachronistic with relation to
developments within the classic Westminster tradition,
popular sovereignty and republican theories of govern-
ment, along with the imputation of rights, have been
increasingly championed by the courts.65 There is evi-
dence that the changing views of the courts, such as the
implied freedom rule, are an impetus for FoI reform and gov-
ernment disclosure.66 Even former prominent advocates of
the Diceyan paradigm of sovereignty, such as Michael
Kirby, now appear to recognise the legitimacy of popular
sovereignty.67 The classic statement of this conception of
popular sovereignty is to be found in Mason J’s judgment in
Australian Capital Television Pty Ltd v Commonwealth:

The elected representatives have a responsibility not only to
ascertain the views of the electorate but also to explain and
account for their decisions and action in government and to
inform the people so that they make informed judgment on
relevant matters.68

Popular sovereignty shifts the focus of the Westminster
system from the core values of responsible government
and collective accountability to the need for openness,
transparency, and sluices between parliament and the
public, and is much more amenable to the goals and val-
ues of FoI. However, popular sovereignty and the best
elements of a republican tradition require an alert and
participatory citizenry (and media and politicians) pre-
pared to champion the civic importance of FoI and open
government.

FoI operates across four dimensions of government:
political, bureaucratic, civic, and legal.69 The other major
components of administrative law (ombudsman, admin-
istrative appeals and judicial review) all tend to operate
predominantly within the legal dimension of a citizen’s
relationship to government. However, there is a highly
political as well as a legal aspect to FoI: the dissemination
of information and the creation of informal and institu-
tional public spheres aids citizens’ opinion- and
will-formation.70 These aspects of FoI fit neatly into a
model of popular sovereignty.

In the Lockean tradition of popular sovereignty, the
existence of inviolable and indivisible fundamental
human rights prevents the tyranny of the majority. The

imputation of rights in relation to FoI — the right of access
to information — may well loosen the ethos of secrecy and
parliamentary supremacy inherent in the classical West-
minster tradition. It may transfer the emphasis from the
protocols of cabinet collective responsibility and responsi-
ble government to the fundamental right of access on
behalf of the citizen; in Roberts’ phrase, the boundaries of
access would be determined according to ‘the deleteri-
ous effects of opacity.’71 Nevertheless, this will not be
enough. Although the Westminster system has been con-
tent to do without the imputation of individual rights, it
would be a mistake to simply champion the right to FoI
against the system, as this perpetuates the individualistic
basis of FoI access. It must be emphasised instead that
these rights are positive rights that complement a struc-
ture favourable to popular sovereignty, civic deliberation,
and self-government, a political structure that responds
positively to challenges imposed by parliament. FoI should
not be seen as a fundamental individual right but as a
positive political right to participatory government, a pre-
requisite to a vibrant civil society that meets positive law
halfway. Developments in the Westminster system mean
that either the courts or the citizenry must pick up the
slack. FoI provides a way of strengthening a civic ethos of
self-governance without delegating an overly political
role to the authority of the courts.

Conclusion
This article has contested the view that the relationship
between FoI and parliament is a straightforward case of
equipping parliamentarians with a ready to use and simple
accountability tool. Instead the relationship appears to be
complex and the tool itself has several limitations depend-
ing on how it is used. Furthermore, while the prevailing
view in Australia has been that FoI needs to be modified to
operate in a Westminster system it is our contention that it
is the Australian variant of Westminster that needs to
evolve to accommodate FoI. In this regard we have can-
vassed whether further exploration of the topic of sover-
eignty might yield a more thorough understanding of how
we can make FoI more effective in terms of both account-
ability and contributing to better public administration.

The limitations and simplistic nature of our exploration
highlight the need for greater input from Australian political
scientists into our understanding of how FoI works. This
input needs not only to be from the Australian perspective
but on a comparative basis as well. The ground seems fer-
tile for both empirical studies (on the frequency, type and
outcomes of FoI use by members of parliament) and theo-
retical exploration of the capacity for FoI to contribute to
civic development within a liberal democratic state.72
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Freedom of Information — the Australian experience
Senator Alan Missen

Lecture to the Campaign for Freedom of Information at the House of Commons, Westminster,
17 July 1984
Editor’s Note: This is an edited version of a talk given in
the UK over 18 years ago. While much has changed,
many of the weaknesses Senator Missen perceived in
the Commonwealth FoI Act still persist. Furthermore, his
comments about the relationship between FoI and the
Westminster system are even more relevant as this issue
goes to print. The talk is also a valuable historical record
of one of the key participant’s views and role in the devel-
opment of FoI in Australia.

Thank you for inviting me to come here to talk to you on
a subject that is not new to me and not new to you. I hope I
will be able to add to your knowledge tonight. Perhaps I
may widen the subject a little further, by discussing the
Australian experience in campaigning as well as our
experience in the operation of the FoI Act, because I think
there are significant factors that arise in both areas that
may be useful and encouraging for you people who are in
the process of campaigning.

It is my belief that the development of the ‘right to know’
is something that needs to come to all democratic societ-
ies. It is necessary for an informed public to have the right
of access to government documents. I regret that this
country, which has been such a leader in democratic
developments for hundreds of years, is proceeding so
slowly in this area. I believe that the experience we have
had in Australia, even after two years of operation of free-
dom of information, has indicated that it is a very neces-
sary improvement for the democratic system. So I will say
something about our form of legislation, the type of opera-
tion and the way in which we got our FoI Act. I want also to
speak, at an early stage, about the Westminster system,
and to tackle head on (and I do this in the home of the
Westminster system) the arguments that are consistently
raised against freedom of information. They are mislead-
ing arguments and outdated arguments, but nonetheless
are firmly held by senior public servants or ‘mandarins’ as
they are sometimes known. Some hold a fixed vision of an
unchanging political system, firmly believing that changes
would lead to a weakening of the Westminster principles
of government.

In the first place I will say a little about that delusion.
When we did our Senate investigation in Australia in
1978–79, we made it clear that we wanted to investigate
that argument. In the 1979 Senate Report on Freedom of
Information — a 15 month study — the Senators gave a
great deal of attention, possibly excessive attention, to
the views of senior public servants and tried to find out
why they felt this was a dangerous development. We
came to firm conclusions, in that Report, that the oppo-
nents of FoI were using the Westminster system as a kind
of strait-jacket, which was restraining democracy in a cer-
tain fixed position. They were not recognising that, far
from freedom of information changing the system, the
system was indeed changing at all stages, and freedom
of information was a response that was needed to the
changes that were occurring.

One might say that there is a high road of argument on
the subject of the Westminster system and that is the view

that important Westminster tenets must be retained. One
of these, of course, is the ‘responsible government’ argu-
ment. Governments in our type of system, yours and
ours, arise from election from the people and govern-
ments emerge from majorities in the Lower House and
remain responsible to it. That aspect will not be changed
by freedom of information at all. But there are other argu-
ments that are raised. One is the tradition of ‘collective
ministerial responsibility’ which as felt by some may be
radically changed by adopting FoI. It may well be
changed to some degree but not substantially. The other
traditional principle of ‘individual ministerial responsibility’
is now long outdated and hardly operating. It requires that
Ministers will face parliament and resign if their actions
are found to be unsatisfactory. I think this last happened
in Britain in 1954 in the Crichel Down case, when a Minis-
ter resigned over the actions of his Department, and it has
not happened for years in Australia. One has to remem-
ber that the party system has become so predominant
that Ministers are generally protected by a compliant
majority in the House and the idea of them resigning,
because of the exercise of their ministerial responsibility
(under which public servants can shelter) is something
which does not happen.

There are other traditions ascribed to the so-called
Westminster system, including the essential non-political
nature of the public service. We have not had that for
years. Senior public servants are often known, not-so
much for their party political activities, but because they
have political ideas which are known and promoted and
continue to be brought forward by senior public servants
from one government to another. Important civil servants
operate in this way so they do act in an influential political
way to some extent. Also the anonymity which is said to
be another feature in the Westminster system, is some-
thing which has fallen away very considerably in all these
countries — Australia, Canada and the United Kingdom
in more recent years. Those arguments are what I would
describe as ‘the high road’ in opposition to FoI and I make
no apologies in saying that they are mostly delusions but
need to be faced four square by FoI advocates.

There is also a ‘low road’ of argument which, in many
respects, has a closer reality. That is the type of argument
expressed by the Hon. James Callaghan, before he was
Prime Minister. He showed a type of frankness when he
gave evidence to the Fulton Committee some years ago.
He used the analogy of a cricket club, and said that parlia-
ment just was not like that. His words were:

Frankly half the people in this country are concerned to find
things that can redound to the discredit of the Government every
day. It is inevitable in this case that a government is going to
have some defensive reaction and say ‘We are not going to tell
you anything more than we can about what is going to discredit
us.

That, I am sure, is an attitude honestly held by him and
supported by many people in Government. It is also illus-
trated in the case of our own Australian Attorney General,
Senator Gareth Evans, a great advocate of freedom of
information. Without him we would not have achieved as
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much as we have. But Senator Evans, just before the
Labor Government took office in 1983, said: ‘Look, if we
are going to do anything to reform the Freedom of Infor-
mation Act, and if we want to, we had better do it in the first
fortnight, before the new government has any secrets to
hide.’ Unfortunately he did not get going in the first fort-
night and when he brought his amending Bill before Cabi-
net they rebuffed him on two important commitments
which the ALP had already made. But through the actions
of the Opposition we restored at least one of the major
reforms he had hoped to effect.

The Westminster system, as such, has many versions
and it varies from one country to another. Our Australian
federal system involves an unusual compromise between
responsible government and the power of the Senate
which protects the states. In other variations, power is
given under our administrative law changes of more
recent years, to an Administrative Appeals Tribunal which
even has the right to reverse ministerial decisions ‘on the
merits’ in many cases. Now that involves some changes
in the Westminster system, but its operation is now well
accepted in Australia. We know that Ministers are not
able to supervise the detailed operations of government
departments. Very often decisions are made, often by
senior public servants, which need to be looked at on
review and changed. So the Westminster system is a
developing one — it has different versions in different
countries and it cannot stand as a sort of blanket prohibi-
tion on any change.

As I have said, parliamentary accountability, so far as
Ministers are concerned, is something of a sham. Ques-
tion time in all the Houses of Parliament proves this. My
friend, James Michael, in his very excellent book The Pol-
itics of Secrecy, gave examples of this from the House of
Commons where the idea that you are going to acquire a
lot of information by asking questions is not realised. I
have just spent an hour or two listening to the Prime Min-
ister’s question time this afternoon, and I did not learn
very much more, although it was exciting as an entertain-
ment. The fact is that Question Time, unfortunately,
means that Members continue to be ill-informed. MPs
need to be better briefed, as freedom of information
would make them, and Ministers would then have to be
better informed to answer searching questions. More-
over, I have mentioned the rarity of resignations of Ministers
despite all this talk of individual ministerial responsibility to
Parliament.

In regard to ‘collective ministerial responsibility’, I think
Lord Hailsham said something very interesting a few
years ago when he pointed out that it was originally
devised to protect Ministers from the exercise of Crown
pressure if applied individually to Ministers. So collective
responsibility was devised. But, as Lord Hailsham
explained, the threat now is from ‘elected dictatorships’.
We have many examples where Prime Ministers are
seen to have had too much power. I think Cabinets also
have too much power. The office of Prime Minister is
developing into a type of presidential system and their
control over information is a power in itself. Parliament
must restore the balance of power and FoI will assist it.

Not only is the political system changing, but the
courts, both in your country and in ours, have in their judg-
ments made a difference. They are mostly concerned
with the rights of individuals in litigation to get discovery of
government documents and the government has often
resisted showing these documents to individuals. Superior

courts, in recent years, have challenged this. In England,
the case of Conway v Rimmer (1968) was very important
because it did indicate that the courts were prepared to go
behind the decision of Ministers, reject their arguments,
and make documents available to parties in litigation. The
Australian High Court case of Sankey v Whitlam was also
extremely significant. It was a demonstration of the
changed attitude of the courts in Australia because there
the High Court went behind the certificates of a Minister
and said they could not be ‘conclusive’ in denying discov-
ery of government documents. The judges insisted on
their right to look at documents in question and see if they
conformed with the Minister’s description. The Court did
so and required disclosure.

I mention this because the changing views of the
courts was a powerful impetus to FoI. But none of this
substitutes for the fact that you need to establish a gen-
eral right to know in our democratic communities. You
should not allow lofty references to the Westminster sys-
tem to justify the failure of governments to move in that
direction.

Let me turn now to the ten years from 1972 to 1982
when our FoI Act came into operation. We have since had
two years of its operation. On the whole it is an encourag-
ing picture. The Whitlam Government, a Labor govern-
ment, came into power in 1972 with the promise of a
Freedom of Information Bill. It raised some public discus-
sion on this matter but, unfortunately, during three years
of power, government did very little except produce a
departmental report which is a very disappointing docu-
ment. It was concocted by public servants, with little or no
public input, and when it was tabled, very little public dis-
cussion arose.

One of the significant parts of the Australian experi-
ence occurred when the Fraser Government came into
power. Within a month, the Liberal Prime Minister, Malcolm
Fraser, declared a real interest in freedom of information
and then undertook that there would be a Bill brought for-
ward by his government. This cross-party support is the
significant difference between our two countries.

There is value when from both political sides there are
promises, even though governments tend to backslide.
But if they have made those promises, they find it very
hard to avoid their commitments.

Before the tabling of the Fraser Government Bill in
1978 I had received a draft of the Bill and went to the
United States to study developments there. I returned
and made many suggestions for amendments, most of
which were ignored, and the Bill was tabled. The legisla-
tion was somewhat limited in scope, with very widely
expressed exemptions. There were two streams of devel-
opment from that stage: a public campaign, which I am
glad to see you are pursuing here, widened the interest of
the public and showed them the need and usefulness of
freedom of information. In parliament FoI advocates asked
series of questions on secret government records. The
refusals to disclose highlighted the need for a strongly
expressed FoI Act. There was also, of course, a Senate
Committee Inquiry by the Standing Committee on Consti-
tutional and Legal Affairs. The Senate in Australia has
much more power than your House of Lords, and certain
of our Bills go through the Senate first, especially when
the Minister is in the Senate. Most of the work on this sub-
ject was done by the Senate and debate in the House of
Representatives made very few changes and very little
discussion took place. The Senate Committee investigation,
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which I had the honour to chair, was made up of three Lib-
eral Senators and three Labor Senators. Senator Gareth
Evans, who is now the Australian Attorney-General, was
Deputy Chairman of the Committee, and worked extremely
hard on this matter. Other Senators, my two Liberal col-
leagues, Senator David Hamer and Senator Chris Puplick
(who has been out of the Senate for a few years but is
about to return to the Senate), worked extremely well too
in this inquiry.

The result was a report which was unanimous, with
one or two minor shades of differences in various areas.
Senator Evans and I, for example, were rather unhappy
that we had to allow our Security Organisations (ASIO)
fairly complete freedom from freedom of information. Our
other colleagues took a more cautious line and we left it
for future consideration. In the course of that inquiry, Sen-
ators and staff went to most States. We had submissions
from some 169 persons and organisations. There was a
great width of interest, by public interest bodies, unions,
libraries (librarians were very active), political parties, and
all sorts of bodies outside politics. The value of FoI was
appreciated by a great number of organisations such as
social welfare groups.

In the course of the inquiry we gave every opportunity
for the senior public servants to come before the Commit-
tee to explain how terrible it was going to be and how the
use of FoI was going to lead to enormous problems.
Some said that FoI would lead to enormous increases in
departmental costs and requirements for extra staff. Oth-
ers denied this. A couple of interesting examples that
were given to the Committee and recorded in its Report
demonstrated the exaggerated fears of some public ser-
vants. The Electoral Office told the Committee, quite seri-
ously, that they expected in the first year 86,000 enquiries
under the Freedom of Information Act about electoral
matters. When asked how they arrived at those figures,
they said that the number of electors was 8,600,000 and
they expected about 1% of inquiries. Well, I have to tell
you that, in the first year of operation, there were only six
electoral FoI enquiries. From the Immigration Department,
which also was a centre of opposition to FoI, witnesses
estimated that they would get over 100,000 enquiries in a
year, and need enormous increases in staff. In the first
year it received 465 FoI requests, to be precise. Many of
us are, indeed, disappointed with the response, but one
cannot claim that the demand is likely to bankrupt the
nation!

After hearing all these witnesses, we came up with 106
recommendations for amendments to the 1978 Bill and
the accompanying Archives Bill. We waited about a year
for the Fraser Government to respond and its response
was disappointing. An election intervened and in due
course another amended Bill appeared incorporating
some of the Committee’s recommendations. Now the
very good piece of luck that FoI advocates had in Austra-
lia was that, on 30 June 1981, the losing government was
losing its majority because there were new Senators
coming in and majority would then be in the hands of the
Australian Democrats and the Labor Party. A small num-
ber of Liberal Senators negotiated with the government.
The government commenced the debate on the Bill and it
suffered several defeats in divisions. There were 80
amendments proposed by an alliance of Liberal, Labor
and Democrat Senators. After the first ten or so amend-
ments the government had lost two or three divisions.
They called off the debate and negotiated with the Liberal
Senators. There were about eight or nine Liberal Senators

supporting the amendments to the Bill. Because of the
fact that the government wanted to get its Bill through and
an Act in operation, they had to 30 June to do that. I sup-
pose we really ‘blackmailed’ the government into accept-
ing some amendments. But we finally got what was still a
fairly limited Bill — something like about 35 of the 80
amendments. We were abused by the Labor and Demo-
cratic Senators for accepting a compromise. However, it
was a deliberate choice to take a Bill that was not strong
enough but finally to get something into operation and
hope that, in the new parliament, we could improve it.
This did, in fact occur.

We had this piece of good fortune, a government
determined to meet its commitment, and very different
from the misfortune you had here in England where
Clement Freud’s Bill almost went through before the
Labour government was forced to an election. Freud’s Bill
did not quite pass through the House of Commons. We
had good luck on our side.

The Bill which the Australian Parliament passed, and
which came into operation in 1982, did have widespread
support from many organisations. It was acceptable to
the government. If we had insisted on all the amendments
being passed, the Bill would have gone back to the House
of Representatives where it would never have passed.
The Fraser Government would have rejected amend-
ments and it would have gone backwards and forwards
for some years. It was important for this not to occur.

So the Bill came into operation, after some delay, in
October 1982. The Labor Party, before the election in
March 1983, had been promising substantial amend-
ments. While in Opposition, ALP speakers, including
Senator Gareth Evans, made some marvellous speeches
in support of other amendments, some of which I have
been able since to quote back at him. The Labor Party
undertook that when they got into office they would imple-
ment the rest of the Senate Committee’s report. Their
words were, ‘Labour will implement fully the outstanding
recommendations of the Senate Committee on Constitu-
tional and Legal Affairs, to ensure that freedom of infor-
mation operates in practice as well as in name’. I have
tried to hold them to that undertaking.

Labor came into government and proceeded to pre-
pare a Bill. In two major areas which I will mention, they
retreated. Cabinet rejected two of Senator Evans’ pro-
posals, but the other amendments that are now in the
1983 Bill contained most of the other improvements pro-
posed by the 1979 Senate Committee Report. Some 20
amendments are in the Bill passed in 1983. Among the
other improvements is an increase in the availability of
the Act for past or existing documents, including docu-
ments containing personal information about individuals
that may be inaccurate. In our legislation there are provi-
sions for correction of such documents. But you could
not, under the 1982 Act, go back beyond the date of the
operation of the Act. However, now you can go back for-
ever in the case of any documents which affect you per-
sonally. In regard to all other documents, we now go back
five years to 1977, covering those matters that people
may want to see. That was a big extension which hap-
pened in 1983. In the Amending Bill we added public
interest tests to a number of exemptions so that, even if
the exemption in the Act might say that disclosure might
be refused because it might interfere with the operation of
a government department, there is an additional ‘public
interest’ clause. Such a document will be released if it is in
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the interest of the public that it should be disclosed. There
are also changes to the exemptions that have been quite
valuable.

The Cabinet documents, which we excluded from dis-
closure by exemption, have been narrowed down so that
factual documents, that may be attached to Cabinet
material, can be disclosed. This stops Ministers from
tacking documents onto a Cabinet submission. There-
fore, all kinds of interesting and useful factual material
that the public should have can now be brought out into
the public gaze.

The cost provisions now enable our Administrative
Appeals Tribunal, on appeals, to recommend that costs
be paid by the government and particularly where appeals
are made on matters of important public interest.

There were, however, two defects in the amendments
proposed last year. As I said, they involved two rejections
that the present Attorney-General suffered at the hands
of the Hawke Cabinet. One was on the matter of conclu-
sive certificates — the provision which applies to a num-
ber of exemptions mainly related to national security,
international affairs, the internal working documents of
government. A Minister can give a certificate in these
areas and his word is final. Now we wanted to change
that. We recommended in 1979 that it should go. The
Labor Government rejected the Attorney-General’s
amendments. They have, however, improved the provi-
sion by providing that now any such decisions are subject
to appeal to the Administrative Appeals Tribunal which
can make recommendations which, regretfully, are not
binding. But if the Minister still adamantly refuses to go
along with that recommendation, he has to table in parlia-
ment the reasons, so it can be debated. It is not as good
as we want, but I could not get my colleagues to push the
amendments any further.

The second defect, where we did have success, was
to greatly increase the power of our Ombudsman and his
operations in the working of freedom of information.
There are a number of amendments which were moved
by me last year. They were the same amendments that
Senator Gareth Evans, in Opposition, had moved a year
before. In fact I read his various speeches into the record.
The amendments gave the Ombudsman the power to
have an assistant dealing only in freedom of information
and that he should go ahead with inquiries even though
there might be a right of appeal to the Administrative
Appeals Tribunal. So he is authorised to go ahead in the
simple way to try to get documents for applicants. He can
also appear as Counsel or engage Counsel before the
Administrative Appeals Tribunal. That saves a lot of peo-
ple problems where there is a serious principle involved.
Litigants in Australia will not spend their money rashly. If
these documents ought to be disclosed, then the
Ombudsman can proceed on their behalf. Moreover, he
now has increased powers of monitoring FoI operations
under the Bill. He can report to the Public Service Board
defects and misdemeanours by public servants under the
Act, and also he reports to parliament extensively on FoI
operations. So those amendments were passed through
the Senate last year, against the will of the government.
Gareth Evans then accepted defeat with a smile and went
back to Cabinet which accepted the Senate amendments
and they went through the House of Representatives.
The FoI Act now stands as a substantially effective piece
of legislation.

Now I want to make a reference to British views on our
developments. In the course of this whole FoI campaign
your British Civil Service Commission came to Australia
and also to Canada, reporting in the midst of our inquiry. I
want to say that you have been grossly misled by reports
which the Commission made. They came back to Eng-
land and predictably they did not like the United States
FoI methods. They did not like the Canadian develop-
ment. The Canadians were also going ahead and now
have an Access to Information Act in operation. Your
Commission had this to say about Canada and Australia
in their Report:

In Canada and Australia, the Civil Service Division team found
that involvement of third parties, whether the Courts or
quasi-judicial bodies such as the Ombudsman or a tribunal in
assessing the merits of ministerial decisions on disclosure is
held to represent a weakening of this (ministerial) accountability
to Parliament with the complementing danger of politicising the
Courts and other body.

Now that is all absolutely wrong. They had spoken no
doubt to some senior public servants, then gallantly
resisting freedom of information. Everything that has hap-
pened is exactly the opposite, both in Canada and Aus-
tralia, and they did, therefore, come back with particularly
bad advice for the British Parliament, because these
things we do accept now — the use of the Ombudsman
and Administrative Appeals Tribunal. I was quite amazed
by that Report which I had not seen until quite recently.

Compared with the FoI Act that we actually have in
Australia and the campaign we have had for it, I know
there are differences here. I know there is a different tradi-
tion and there may not yet be the active political will. You
have not got the same extent of agreement across the
political parties as we have had. We had a cautious
approach in my own Party but nonetheless a. There was
a stronger commitment on the Opposition Party’s side
and that has made it rather easier. I am told, and see in
James Michael’s book, that ‘nanny knows best’ is one of
the philosophies of people here, I suppose with experi-
ence of being brought up by nannies. I think in our rough
crude way we Australians do not have that worry or that
undue deference for authority.

You also have the Official Secrets Act here. In 1911 it
was adopted in one hour in this great Parliament without a
great deal of consideration. That Act is an aberration and
that is an extra problem that you have. I sometimes think
that people think that just getting rid of that Act will get you
freedom of information. It won’t. But certainly we did not
have that problem of needing to repeal an Act of that
nature. What we have had is certain all-party support and
public support which has been strong. Many newspapers
supported the campaign to the hilt.

We have not gone far enough in Australia. I just want to
say this now, in point form:

1. Improvements we need are to ensure not only that
disclosure of information occurs but that citizens
make adequate use of documents obtained. We can
get documents under the Act, but we also need to get
things changed and we have a natural inertia to over-
come.

2. We have to do something about this conclusive certif-
icate blemish — that is a running sore.

3. We have got some rather widely expressed exemp-
tions that need review.

4. In three years there is to be a Parliamentary review of
the Act and its operation. We have to look at the exist-
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ing secrecy provisions in our laws. In many other
Acts, there are as many as 179 provisions elsewhere,
that are supposed to be brought into accord with FoI
within three years.

5. There are various exclusions and various other prob-
lems that require attention.

Remember the principles which the Canadian expert,
Professor Rowat, put forward. He said there were three
important principles for a good freedom of information
Bill:

1. disclosure must be the rule rather than the exception;
2. there must be narrowly defined exemptions justifying

secrecy;
3. there must be enforcement through appeals against

secrecy to some independent arbitrator.

One can add a fourth criteria to it, in regard to access,
because he did refer in detail to these matters. There
must be easy access. This is very important. If you have a

marvellous Bill but people do not use it, its not good
enough. Legislation must include production and correc-
tion of documents which affect people’s personal lives.
You must charge low fees and have a right of waiver of
fees. The public service must be enjoined to ensure it will
be helpful to people seeking information. Now I say
finally, Mr Chairman, that I wish you every bit of luck in
Britain in going ahead with this campaign. It took us about
ten years and you have some time to wait, but FoI is an
idea whose time has come. It is very necessary for Britain
to get back to its role in democratic reform. I hope that you
will soon have a strong freedom of information Bill and I
am sure it will be of great benefit to and for your people if
you manage it.

The full text of this speech can be downloaded from the
Campaign for Freedom of Information <http://www.cfoi.
org.uk/missen.html >. This lecture is reprinted courtesy
of the UK Campaign for Information.
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NATO’S Web of Secrets
Last December, the international movement for open
government marked a small victory: Romania’s new
right-to-information law came into force. Unfortunately,
the victory was short-lived. Four months later, Romania
also adopted a new state secrets law that creates a broad
authority to withhold information that has been classified
as sensitive by government officials.

An earlier draft of this state secrets law was strongly
criticised by the International Helsinki Federation, and
struck down by Romania’s Constitutional Court in April
2001. The new law is only a modest improvement. Article
19, a freedom of expression advocacy group, says that
the restrictions on access to information are still ‘incredi-
bly broad’.

There have been similar developments across much
of Central and Eastern Europe. Ten countries in the
region have adopted right-to-information laws in the last
decade — while eleven have adopted laws to restrict
access to information that has been classified as sensi-
tive. The Slovak Republic adopted its new secrecy law in
May 2001 despite protests from non-government organi-
zations. In May 2002, a cross-party coalition of legislators
launched a constitutional challenge against Bulgaria’s
recently adopted state secrets law.

There’s a simple explanation for this wave of legisla-
tive activity. In 1999, NATO made clear that countries
who wanted to join the alliance would need to establish
‘sufficient safeguards and procedures to ensure the
security of the most sensitive information as laid down in
NATO security policy’. Central and Eastern European
countries have rushed to get legislation in place before
NATO’s meeting in Prague this November, where deci-
sions on expansion are expected to be made.

The result has been tight new rules on the treatment of
classified information, as well as strict policies on security
clearances. In the Slovak Republic, the new security
agency will review political and religious affiliations, and
lifestyles — including extramarital affairs — that are
thought to create a danger of blackmail. The Associated
Press reported recently that Romania intends to deny
clearances to security staff with ‘anti-western attitudes’.

Some observers have asked whether governments in
the region are using the process of NATO expansion as a
pretext for adopting unnecessarily broad secrecy laws —
or whether NATO’s requirements are themselves unduly
tilted against transparency. These are reasonable ques-
tions, but NATO is doing little to help provide answers.
Although its security policy is contained in an unclassified
document, NATO refuses to make it publicly available. It
has also instructed its current member countries to with-
hold their copies of NATO’s policy. As a result, requests
for the policy made under the freedom of information laws
of the United States, Canada and United Kingdom have all
been declined. (A similar request to the European Union,
which is collaborating with NATO, was also refused.)

A small window into the evolution of NATO policy is
provided by a selection of archival records from the
1950s that are now available at NATO’s Brussels head-
quarters. (The rules that determine which archival
records will be made publicly available are contained in
NATO’s security policy, and are therefore inaccessible.
Captain Yossarian would be impressed.) These archival
records suggest that the criticisms made against the new
state secrets laws of Central and Eastern Europe —
excessive breadth, combined with onerous clearance
rules — could likely be made against the NATO policy
itself.

NATO’s policy on the handling of sensitive information
was codified between 1953 and 1955, in the early years
of the Cold War. It was very much a product of that time.
Its rules on vetting of personnel mimicked the onerous
loyalty requirements adopted by the Eisenhower admin-
istration in November 1953 as a counter to the McCarthy
investigations. Military planners in the United States and
United Kingdom, who dominated NATO in its early years,
ensured that NATO policy also included strict rules against
disclosure of information.

Behind NATO’s closed doors, some governments
chafed at the new restrictions. Belgium complained about
disproportionate influence of British and American military
staff; Norwegian and Danish officials lobbied for narrower
definitions of classified information; Italy suggested that
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the scope of the policy — regulating even non-NATO
information held by national governments — could create
‘difficulties of a constitutional nature’. None of these com-
plaints carried much weight. American policymakers
wanted stiff rules; the British, desperate for American
atomic secrets, acquiesced; and other nations — ‘for the
sake of unity’, as Norway put it — ultimately withdrew
their objections.

NATO policy was established long before any NATO
member had adopted a right-to-information law — and
subsequent laws were tailored to accommodate NATO
requirements. One of these requirements is the absolute
prohibition of disclosure of any information — however
innocuous — received through NATO channels, unless
NATO or the authoring state consents. However, many
NATO states do not publicly acknowledge the conflict
between NATO policy and domestic right-to-information
laws — perhaps because this would itself constitute an
unauthorised disclosure of the content of NATO’s policy.

A more obvious illustration of the impact of NATO rules
was provided two years ago in Brussels. In July 2000, the
Council of European Union gutted its policy on access to
documents by eliminating the public’s right to any kind of
classified information. Many observers were shocked by
the decision. The decision proved to be a prerequisite for
a cooperation agreement signed by the EU and NATO on
the preceding day. The EU’s letter of agreement with
NATO was released early this year in response to a
right-to-information request by Swedish researcher Ulf
Öberg — with the specific reference to NATO’s security
policy carefully excised. (The Secretary General of the
EU, Javier Solana, is also a former Secretary General of
NATO.)

NATO policy continues to have an impact within the
EU. In March 2001 the EU adopted new and stricter regu-
lations on classified information that appear to conform to
NATO requirements. In a sense, the EU is in the same
position as countries in Central and Eastern Europe: to
engage with NATO, it must adopt its policy on access to
information. EU member states — including countries
that will be welcomed into the EU at its Copenhagen sum-
mit in December — have an obligation to adopt national
measures to ensure that the EU’s new rules on classified
information are respected.

In a May 2000 declaration, eight Central and European
countries argued that accession into NATO would help to

consolidate ‘the values of the Euro-Atlantic community’
throughout the region. Some of these values get more
attention than others. Integration might promote demo-
cratic government and respect for human rights. But inte-
gration also appears to involve some of the less attractive
aspects of the Euro-Atlantic way of governing — includ-
ing the values and institutional apparatus of the national
security state.

This phenomenon deserves more attention from pro-
ponents of open government. By looking only at the
steady diffusion of right-to-information laws, it is easy to
conclude that the principle of open government is in the
ascendant. Slow but significant reforms at institutions
such as the World Bank, IMF and WTO might seem to
suggest that intergovernmental organisations are also
recognising their obligation to conform to standards of
transparency comparable to those imposed on national
governments.

This is a partial and misleading view of the world. As
the European experience vividly demonstrates, national
governments are becoming entangled in a thickening
web of multilateral and bilateral agreements that restrict
the capacity of national governments to disseminate
information within their borders. This trend was already
well underway before the events of September 11 — but
the new emphasis on intelligence-sharing and military
cooperation must certainly give it added force. One of the
key hubs in this network of intergovernmental agree-
ments is NATO, an institution that has never been sub-
jected to an intense campaign for improved transparency
and therefore clings to unreconstructed views about state
secrecy and the sanctity of interstate communications.

No one can dispute that the preservation of secrets is
sometimes essential to national security. But citizens are
at least entitled to have an informed discussion about the
rules that will be used to determine when secrets must be
kept. ‘Secrecy is justifiable,’ says Professor Dennis
Thompson of Harvard University, ‘only if it is actually justi-
fied in a process that itself is not secret’. NATO’s informa-
tion security policy — the unobtainable product of a
half-century of secret negotiations — violates this basic
principle of democratic accountability.

Alasdair Roberts
August 14, 2002Alasdair Roberts is an associate professor at the

Maxwell School of Syracuse University, and Director of its Campbell
Public Affairs Institute. Its web address is

<http://www.campbellinstitute.org>.

CHART
Parties to Multilateral Security of Information

(SOI) Arrangements in Europe

As the following chart shows, European states are subject
to an increasingly dense web of intergovernmental arrange-
ments that constrain the use and distribution of information
by national governments. At least 17 European states are
bound by NATO’s security of information (SOI) rules. Ten
states are also bound by the comparable SOI rules of the
Western European Union (WEU). Many of these states
must also conform to the security regulations adopted by
the EU in March 2001. The three multilateral institutions are
also bound together by SOI agreements: the NATO and
WEU in 1992; the EU and WEU in 1999; and the EU and
NATO in 2001. This entanglement must make the reform of
SOI policies extremely difficult. (ICANN country codes are
used in this chart, which does not include candidate coun-




