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In this issue there are two very different articles. One is an outsider’s per-
spective on the way French journalists have struggled to come to terms
with their FoI Act and their preference, in face of considerable difficulties,
to access information by more effective informal networks. The other arti-
cle is an attempt to provide a starting platform for the redesign of FoI legis-
lation in Australia. The concept was to provide those individuals and
groups, like the Queensland parliamentary review, an opportunity to con-
template how to reconfigure FoI legislation. The objective was to avoid the
Victor Perton approach of completely abandoning the legislation in favour
of a refurbished, hotwired and full bore parliamentary system cruising on
an information superhighway completely neutral in its delivery of informa-
tion to computer-literate citizens.

At the start of a new decade and century it is clear that John Ralston
Saul’s ‘systems men’ still hold the position of gatekeepers in our govern-
mental schemes — where decisions about access to information are not
made on the basis of determining an individual’s rights to access but
where such access is granted as an act of grace or the careful allotment of
a favour. Saul wrote:

Knowledge is one of the currencies of systems men just as it was for the courtiers in
the halls of Versailles. They require a position in the structure that provides some
ability to deny access to others and gain access for themselves. Then they require
currency or chips. That is information.

Governments and senior bureaucrats, in the Saul cynical vision of life,
use FoI laws to preserve rather than share or disperse the power of official
information. A rejigged and IT-enhanced parliamentary system only
removes the ‘systems men’ to cyberspace and does little to allow citizens
immediate access to information as of right.

What has struck me about the GST debate in Australia, before and
since its passage, was the absence (I could have missed something) of
commentary or debate enhanced by those participating in the analysis of
this policy having access to a level playing field of information. I would like
to see someone evaluate the use of FoI in that policy debate. What was
requested, what was released, by whom and how was it used? The same
with East Timor — a comparative study that looks at the type and result of
requests for US/Canadian military information about involvement in Somalia
compared with requests relating to Australia’s military involvement in East
Timor.

The art of the secret in politics is not the paranoid control of every sim-
ple byte of information (like China’s latest controls of Internet use) but the
timing and degree of access allowed to information. The Royal Commission
into the ambulance services tendering in Victoria may well find examples of
information shredding and deliberate contraventions or manipulations of
the FoI Act in that State but the advantage has been in the delay of that
access to information.

The Queensland Parliament’s Legal, Constitutional and Administrative
Review Committee has released a very interesting Discussion Paper on
FoI. See <http://www. parliament.qld.gov.au/committees/lcarcFOI.htm>.

Rick Snell
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Back to the drawing board
Preliminary musings on redesigning Australian Freedom of Information

Introduction

This article attempts to return to basic principles and pri-
mary design choices about access to official information
in Australia. Other articles have either attempted to
weave together the key points of specific law reform sug-
gestions over the past decade and/or have looked at
compliance and administration reforms. Yet we seem to
be bound to the narrow vision of our original designers
who opted for a basic US adversarial/litigant model with a
series of patchwork connections. These connections
were to incorporate the essential dynamics of a hybrid
Westminster system that had evolved during the slow
development of Australian government since 1788.

There are a number of ‘standard’ features, which are
essential to an effective freedom of information (FoI) leg-
islative scheme. The components of an ideal FoI model
are best adopted as an integrated ‘package’ to maximise
the utility of the legislation and to encourage greater pub-
lic participation. A balance needs to be struck between
the notions that power and secrecy are relative rather
than absolute concepts and that government power will
not be drastically diluted merely because there is
improved citizen access to information.

Any attempt to formulate basic design principles for
FoI must begin with a statement of objectives to structure
and guide the accompanying policy and process. The
objectives of the legislation must be to enhance public
access to information and improve overall government
accountability. A statement of objectives must be
expressed in clear and uncompromising words, which
mandate that access is the paramount objective. The
very title of the legislation can assist in emphasising these
objects — a legislative title of ‘Access to Information’
would symbolically imply greater openness than does the
title ‘Freedom of Information’.

An FoI legislative scheme cannot be effective without
a commitment from government and its servants to open-
ness and accountability. This commitment must be genu-
ine; it must be long term; and it must be evident not only
among FoI officers assigned to process requests, but
also among senior bureaucrats, policy advisers and at
the ministerial level. To this end, a simple starting point is
to avoid direct references to any exemptions to the legis-
lation in the statement of objects. Thus rather than a
statement such as ‘This Act seeks to … subject to …’ it
would be more appropriate if the statement read: ‘This
Act will …’. Minor changes in wording can be of symbolic
significance.

Australian FoI legislation has so far failed to achieve
an outcome where access to information in the custody of
government is the norm, and non-disclosure is a contest-
able and limited exception. A viable democracy needs
and demands an informed citizenry, yet Australian politi-
cians seem prepared to offer us the sad, faded and crum-
bling relic of our first attempt (the Commonwealth FoI Act)
or a hasty back to what it was before version (the Bracks
formula in Victoria).

The contemporary relevance of basic design
principles

The experiment of Australian FoI legislation has not real-
ised its ambitious objectives. The main problem is resis-
tance to the regime from the government itself. The more
restrictive the legislation, the greater the level of govern-
ment commitment. The fate of FoI legislation can be
largely influenced by whether there is a ‘political patron’
within government — such as a Minister with a genuine
commitment to FoI principles — to champion the cause.
Australia has produced few ministerial champions.

Contemporary design principles should not be based
on notions that the government generally maintains an
unfettered discretion over content, distribution and
restrictions on the dissemination of information. The
design of FoI should first and foremost be to locate
access to information as a foundational democratic right.
This democratic foundation should be treated as an abso-
lute prerequisite for an effective Australian democracy. It
matters not whether the foundation is legitimated by a
belated recognition by the High Court that there is a com-
plex and necessary interrelationship between represen-
tative democracy, freedom of speech, freedom of
expression and freedom of information, or whether its ori-
gin is a more fundamental source.

While ‘democracy’ may have been incorporated in
prior FoI designs, it tended to be subordinated to the
necessity to protect a large array of government informa-
tion depicted as sensitive. Indeed the passage of Austra-
lian legislation, at both State and Commonwealth levels
resembled a game of cards where secrecy, confidential-
ity and exemptions were regularly played trump cards.
Rather than fostering greater openness in government,
FoI was often depicted as an alien concept that paradoxi-
cally would interfere with attempts to enhance
accountability.

We should approach FoI from a new angle, starting
with a pro-disclosure emphasis and then carving out
more limited exceptions, rather than beginning with blan-
ket exemptions from disclosure and allowing piecemeal
disclosures largely at the unfettered discretion of govern-
ment. FoI has been vulnerable to political maneuvering
and the temptation to resist disclosure has been too
readily embraced by reliance on widely drafted exemp-
tion clauses. We need to reverse the ethos of government
secrecy and plan a regime based on a presumption of
openness.

A pro-disclosure regime would have a number of dif-
ferent features from the current model. There would be no
room for any kind of a ministerial veto power to declare
material exempt. The test for non-disclosure would have
a high and difficult threshold, for example ‘substantial
harm’, whereby considerations of inconvenience and a
default disposition towards non-disclosure would no lon-
ger be tolerated. Arguments over non-disclosure would
shift from the current preoccupation with categories to
actual consideration of the content of documents and
whether the release or non-release of that information
would contribute to or lessen the public wealth at the
moment.
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Basic design principles
Application to a wide scope of bodies, including private
organisations carrying out public functions
There must be a broad definition of ‘public authorities’ to
which the legislation is to apply. FoI must be consistently
applied to the public sector as a whole, at national and
local levels. The Australian Law Reform Commission,
Administrative Review Council and the Commonwealth
Ombudsman have adopted the view that governments
ought not be excused from accountability by contracting
services to the private sector.

More importantly the current reconfiguration of the state
should not be assumed to be the final definitive version.
Therefore, any access regime should be designed to
ensure citizens will have continued access to information
in the democratic spectrum regardless of the type of entity
or its location (private, public or other sector) which has
immediate control over and responsibility for the informa-
tion. This design principle may necessitate the involve-
ment of other schemes (privacy, data access, etc) but the
concept of maintaining actual access, as opposed to theo-
retical, should be fundamental to any legislative scheme.

Timely access to information
When a citizen (journalist, student, MP or day care group)
decides they would like to know more or to be more fully
informed, the release or non-release of that information
should occur within the shortest feasible timeframe. Leg-
islative, administrative and compliance regimes should
be designed to ensure that the decision, and outcomes
from that decision, treat time as of the essence.

Existing schemes in Australia permit unnecessary delay.
These schemes have incorporated excessive maximum
processing times which are theoretically only in place to
accommodate the small and exceptional range of difficult
and problematic requests. Access regimes should be
designed to allow for the earliest identification and sepa-
rate processing of problematic requests. The timely pro-
cessing of FoI requests is currently only an accidental
and uncontrolled by-product of an uncertain and often
variable commodity, namely, the good will, ethics and
resources of individual FoI officers.

Narrowly defined and regularly contested exemptions
Theoretically, exemption clauses in Australian legislation
were designed to exclude a minor, albeit significant in
terms of content and importance, amount of information.
Yet the operation of various exemption schemes has pro-
duced the opposite outcome especially when the quality
of information released or withheld is factored into the
equation.

The problem lies in the fact that once requested infor-
mation is deemed ‘exempt’, the refusal to release that
information is very rarely challenged. Agencies appear to
treat the claim for exemption as a one-off irrevocable
‘hard edged’ classification of information. Future approaches
to access the information, regardless of a change in cir-
cumstances and passage of time and events since its
original creation and/or classification, are treated by agen-
cies as inappropriate and vexatious use of FoI. Rather
than reducing the volume of inaccessible government
information the FoI process often seems to remove the
possibility of further release.

Exemptions should be designed to serve as a tool of last
resort, difficult to justify as the lifespan of the information
increases, and subject to reassessment. The information

covered by exemptions should be regularly and vigor-
ously contested. This would mean that agencies claiming
exemptions need to re-assess the categorisation of infor-
mation over time, either by a further request for informa-
tion or preferably by a mandated reclassification process.
In any such access regime the possibility of an agency
saying ‘we have reconsidered your request of two years
ago and now consider that there is no justification to claim
the exemption’ should be the rule rather than a
daydream.

The decision to release or more importantly not to
release should revolve around an assessment of the con-
sequences of release in light of the surrounding circum-
stances at the time of each request or mandatory
reclassification program. This necessitates a scheme
that allows information to be re-classified subsequent to
its initial creation so that documents previously and justifi-
ably exempt can later be released. Whether exempt doc-
uments would be eligible for release at a later date would
depend on the nature of the information involved and the
relative risks of its release.

Moreover, the re-assessment of the classification of
documents ought to occur as a matter of routine adminis-
tration. Typically, assessments of the nature of informa-
tion have taken place within the charged context of an FoI
request, and have been conditioned by subjective con-
siderations of political risk and (often emotive) views on
the particular applicant and the use to which the informa-
tion is to be put. A scheme, which provides an incentive to
release information — or at least deters non-disclosure
by reliance on blanket exemptions — better serves the
objectives of FoI than the current exemption process.

Redesigning FoI legislation to incorporate a
‘substantial harm’ test

Determining the threshold extent of harm against which
the disclosure or withholding of information should be
judged has practical implications for the operation of free-
dom of information legislation. In most jurisdictions, infor-
mation can only be withheld where disclosure would
cause ‘damage’ or ‘harm’ or ‘injury,’ with most provisions
lacking the requirement that such detriment must be ‘sub-
stantial’ to justify non-disclosure. If the threshold test
instead demonstrates a stronger presumption in favour of
openness, then access to information is less likely to be
obstructed.

The threshold test therefore needs to be framed in
more specific and demanding terms. The UK White Paper
of 1997 noted that a more stringent test of harm would
have the practical effect of reducing the volume of mate-
rial withheld. This is because an agency cannot point to
the general nature of the document and argue that it
attracts exemption merely because it falls into a
pre-defined category. Information ought not be withheld
just because it ‘relates’ to a matter considered exempt or
because it was given to a party ‘in confidence’.

Instead, the focus ought to be on the type and extent of
harm involved in disclosure of the document. This is aligned
with the consequential — as opposed to categorical —
approach to disclosure adopted in New Zealand’s Official
Information Act. Rather than raising a bare assertion that
the information sought is exempt, the obligation is on
agencies to justify not only their initial claim for non-
disclosure but to demonstrate a serious threat to the pub-
lic interest arising from the actual release.

Number 85, February 2000

Freedom of Information Review 3



The higher threshold test is necessary to avoid agen-
cies being over-defensive in the release of information,
which undermines the spirit and policy underlying free-
dom of information principles. It would assist in avoiding
the tendency towards reflex refusals to release material
not previously disclosed, and would encourage authori-
ties to discount inconvenience and speculative risks in
determining whether to disclose information. It further
means that responses cannot be poorly argued, helping
to avoid the time-consuming task of considering or con-
structing defences to prevent disclosure which may
entirely lack foundation or merit.

Several issues need to be resolved when determining
the operation of the substantial harm test. For example,
would the substantial harm test apply to all disclosures?
Can ‘substantial harm’ result from the cumulative effect of
numerous disclosures of similar material over a period of
time as well as from a single disclosure?

The interaction between the substantial harm test and
the public interest also requires consideration. There is
the risk that the results of the substantial harm test may
not necessarily be consistent with the public interest,
whether the outcome is to disclose or withhold informa-
tion. This implies a need for an overriding public interest
test to determine whether the preliminary decision on
whether or not to disclose based on the ‘substantial harm’
test is itself not perverse.

The nexus between fees and the level and type of access
The charging policy adopted by the government will affect
the volume of access requests handled, especially given
that even a modest charging regime has proven to be a
significant disincentive. More often it is the selective
potential to use fees as a deterrent that is the major prob-
lem. The average fee collected at the Commonwealth
level has been approximately $10 a request. However,
particular users, especially journalists, can show esti-
mated fees and charges which agencies are prepared to
calculate at a potential charge of several thousand dol-
lars. Therefore, the type of charging regime and its under-
lying principles will be critical. The simplest model is
universal free access based on the concept that citizens
have a democratic right of access and that information
handling is a fixed cost of governance in a Westminster
system. This removes the potential for agencies to use fee
estimates as a device for non-disclosure.

The basic Australian model of an application fee and
then a possible processing fee (with or without discounts
or complete waivers) inserts a number of potential defi-
ciencies into FoI legislation. Since the mid-1980s the con-
cept of user pays or an attempt at partial cost recovery has
found its way into legislation and/or design considerations.
A number of the submissions from Queensland agencies,
to the Queensland Legal, Constitutional and Administra-
tive Review Committee, have proposed using fees pre-
cisely in order to deter the number of vexatious applicants
and what are labelled as fishing expeditions.

The two-tiered charging system as proposed in the UK
has several advantages in that it structures charges
according to the nature of the request. The concept is that
commercial and other heavy users subsidise those who
use the legislation for public or public interest purposes.
The two-tiered system has also been used in the United
States and has been suggested in South Africa and India.
The United States’ FoI Act adopts a differential fee struc-
ture. The US approach requires applicants who make

requests for commercial purposes to pay for the cost of
copies, searching, and review time, while universities and
scientific research organisations are charged for the costs
of copies only and all other requestors are charged for
copies and search time but not review costs. This type of
system privileges ‘ordinary’ end users over commercial
users.

However, it can be difficult in practice to distinguish
between requests that are made in the ‘public’ and ‘pri-
vate’ interest respectively, particularly where the request
for information is made by incorporated non-government,
media or charity-based organisations.

A compromise scheme is that proposed by the Austra-
lian Law Reform Commission that would see fees calcu-
lated on the amount of information released. The theory is
that applicants would self-regulate their requests in order
to reduce charges. More skeptical Canberra insiders have
advanced the concern that some agencies would attempt
to drown troublesome requestors, journalists and opposi-
tion parliamentarians, in charges by liberally interpreting
requests to include as much documentation as possible.

An independent information commissioner
Experience with FoI legislation in Australia at both Com-
monwealth and State levels, as well as in overseas juris-
dictions such as New Zealand and Canada, strongly
indicates that an external review body is a crucial design
feature.

The Western Australian model exemplifies a success-
ful external review system, in that the Commissioner’s
office is adequately staffed and resourced and performs
multiple functions, including having powers to oversee
the conciliation and mediation of complaints. This approach,
particularly the preference for conciliation and mediation
in the resolution of disputes, embodies a fundamental
transformation in the application of FoI legislation, namely,
the objective to facilitate greater and effective access to
information rather than channelling a disputed request
towards an adversarial contest whose outcomes are
uncertain and often costly.

Whereas current design principles have largely adversarial
overtones and structures, a more visionary design would
incorporate the benefits of an adversarial model — such
as the ability to contest agency determinations and chal-
lenge exemptions — while also promoting a proactive
role for the review body in improving agency perfor-
mance. This would involve the incorporation of broad
performance criteria into the legislation as constant,
benchmark indicators of compliance with the legislation
and fulfillment of its objectives.

The experience of the Western Australian Information
Commissioner demonstrates the benefits where such a
review body additionally adopts a ‘hands on’ role in the
preparation of a ‘report card’ by which to monitor agency
performance and compliance with the legislation, accord-
ing to a set of performance criteria. The Commissioner
can also offer advice and assistance to agencies to
improve efficiency and effectiveness of internal adminis-
trative procedures. The ‘report cards’ feature an
appraisal of each agency’s performance in terms of the
average time taken to deal with requests, the fees
charged by the agency in processing the requests, the
manner in which the agency manages its records, the
rate of refusal to release information, the degree of open-
ness and responsiveness within the agency and the
effectiveness of its overall administrative framework.

Freedom of Information Review

4 Freedom of Information Review



FoI and the Westminster system
Australia was the first country with a Westminster system
to introduce FoI legislation, which represents a shift —
albeit small — in the balance of power between the citizen
and the state and has philosophical and cultural implica-
tions. The problem perceived by Australian governments
is that secrecy goes to the heart of power, which is in turn
linked to information. Thus, to reduce levels of secrecy
via the disclosure of information is to reduce power or at
the very least face avoidable and informed criticism or
scrutiny. The justifications by the Kennett government in
the Victorian Parliament during the passage of the Free-
dom of Information Amendment Act 1999, are an excellent
example of the argument that an FoI regime is unneces-
sary or merely an optional extra in a Westminster system.

A constant theme that emerges when governments or
their public servants consider FoI is that FoI sits uneasily
with existing Westminster practices and core values.
Indeed the argument is advanced that FoI is a potentially
hostile and damaging threat to that system of govern-
ment. Accountability and transparency are seen to be
more than adequately catered for with ministerial respon-
sibility, Cabinet collectivity and a vigilant parliamentary
process. The Tasmanian government, in justifying its
amendment Bill in 1994, did so by detailing the damage,
both direct and indirect, that FoI inflicts on a Westminster
process. This occurs by exposing the conduct of policy
formulation and exchanges between policy advisers and
Ministers to potential scrutiny. The Tasmanian govern-
ment argued that the Westminster system demanded a
core area — not just Cabinet but also the policy pro-
cesses leading to the final Cabinet decision — for govern-
ments to think and develop ideas and policies in private.

Current design principles accommodate Westminster
principles, even giving them a permanent and lasting pre-
dominance, without qualifying their operation. Therefore,
Australian FoI legislation has been constructed on the
premise that there will always be several classes of
government information, determined by their category
rather than their content, which will be permanently
excluded from release or excluded for significant periods
of time.

The preferable approach is that adopted in New Zea-
land by the Danks Committee. The Committee argued
that key principles of the Westminster system ought to
continue to apply, and due recognition ought to be given
to principles of Cabinet responsibility. However, the appli-
cation of these principles needed to be modified, and con-
tinually modified thereafter, in light of an unavoidable and
absolute necessity to practise open government. The
proposals of the Danks Committee reflect an evolutionary
approach to FoI design, being founded on the idea that
citizen-based ownership of information entitles access to
it, thereby demanding the modification of other ideas
about government which rely on secrecy or processes
that necessitate permanent confidentiality.

This is in accord with the notion that the Westminster
system is itself evolutionary and need not be depicted as
a stagnant set of principles which, though in theory are
intended to promote open government, are in practice
used by governments as a shield from scrutiny. Shifting
the onus of proof from the applicant to the holding agency
or Minister as well as narrowing the exemptions to appli-
cation of the legislation would better reflect the notion that
access to information is an entrenched democratic right
rather than one dependent on the political climate or on a

reliance on ‘tradition’ to deter disclosure. Instead, as the
Senate Committee concluded, further modifications to
the Westminster traditions via FoI will be for the better:

Freedom of information legislation does not relate to any specific
system of government, be it a Westminster, presidential or any
other system. It is rather a question of attitudes, a view about the
nature of government, how it works and what its relationship is to
the people it is supposed to be serving.2

In Australia, we seem to have missed the concept that
legislation like FoI will from time to time require a trans-
formation in the practice and operation of the Westmin-
ster system. It is not simply a case of sacred and
immutable traditions being protected against an exotic
concept. The introduction of FoI legislation is a water-
shed from which the Westminster system becomes trans-
formed into a more democratic, participatory and open
form of government.

The Westminster system is not an end in itself, but
merely a means to the end of greater accountability and
democratic government. It is in the interests of Ministers
to expose advice provided to them to greater public scru-
tiny so that the quality of that advice can be improved. The
Senate Standing Committee on Constitutional and Legal
Affairs noted in 1979:

It is not that freedom of information will change our governmental
system; it is rather that our changing governmental system is
contributing to pressures for freedom of information legislation.3

This comment needs to be situated within the context
of a debate over whether FoI legislation is necessary at
all. At the end of this century of Australian government the
issue is how to achieve better implementation and design
of access to information legislation, and this requires
countering arguments that FoI still does not fit within ‘the
system’. Such arguments misread the practical operation
of the Westminster system and ignore the way in which
FoI can enhance those features and make for good gov-
ernment. The challenge will lie in ensuring that FoI enhances
the positive features of the Westminster system and that
nothing of value is diminished.

Conclusion
Australia seems not to have embraced the concept that
the introduction of FoI in conjunction with the Westmin-
ster system, itself a constantly evolving system, was
meant to, and needed to, form a symbiotic relationship.
The design concepts touched on in this article are meant
to encourage reformers to return to first principles and to
flesh out both the detail and parameters of the relation-
ship between a Westminster system and FoI legislation.

Debate and discussion about Australian FoI has been
dominated by the concept that our only real choice was
how to make the American model fit Australian condi-
tions. Rarely have we stopped to contemplate starting
from first principles and then constructing a legislative
framework, which would accommodate those principles.
Of equal importance in the debate, especially from the
public service quarter, has been the treatment of the
Westminster system as being at the foundation of our
government. The Tasmanian Government argued:

the Government adopts the view that the foundation of
Australian democratic institutions and their unique expression in
Tasmania can continue to be found in the rich tradition,
conventions and cultural underpinnings of Westminster style
government. This is not a rigid or weak foundation but rather one
which is able to accommodate change and diversity, a strength
which arises in part from the federal elements of our democracy
and in part from its long and hard fought for traditions. This
understanding of the cultural foundations of our system of
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Government is critical to placing Freedom of Information
legislation in context.4

In this worldview, the context of FoI is external, and of
greater inferiority, to the lasting, albeit flexible, traditions
of Westminster. We need to reject that viewpoint. The
relationship and configuration of concepts like FoI and
Westminster are compatible to the extent that each con-
tributes to the ultimate goal of producing an informed citi-
zenry of a democratic system. If aspects of either concept
fail to contribute, or contain elements that are counterpro-
ductive to achieving that objective then the concepts
need to be adjusted or modified.

RICK SNELL
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You Don’t Know what you’ve Got until it’s Gone
The French Media’s Use of FoI
I have just returned from eight months in France, con-
ducting research on the French FoI law.1 Each week I
would buy at least four newspapers and carefully look
through them for discussions on the FoI law or for articles
beginning with: ‘According to documents provided under
FoI…’ During my time in France, I discovered only two
articles which referred to the French FoI law. This struck
me as a stark contrast to the experience of reading daily
papers in Australia. While I do not claim to have con-
ducted a thorough survey of French journalists’ use of
FoI, the almost complete absence of references to FoI
prompted me to reflect on the role of the media in promot-
ing FoI. I returned to Australia to find the same debate
taking place in the pages of the FoI Review. The French
experience offers a case study of what can happen when
the media does not use the available FoI laws.

The legislation

The French FoI law was passed in 1978 and is similar to
the Australian FoI laws. It sets up a broad right of access,
which is then subject to a number of exceptions.2 There
are exceptions for secrets relating to the deliberative pro-
cesses of government, defence, external affairs, national
currency, state security, legal proceedings, the conduct
of investigations, commercial secrets as well as for per-
sonal information. France also has a very long history of
bureaucratic secrecy, which the French FoI law has
struggled to break through.3 So the structure of the law,
the length of time it has been in operation and the culture
in which it operates are all broadly comparable to the
Australian situation.

Media usage

French commentators and the French FoI Commission
(the Commission d’Accès aux Documents Administratifs
or CADA) support my informal conclusions that the media
is an irregular user of the FoI law.4 There are no clear sta-
tistics on media use in France, although 6 years after the
law was introduced, CADA had received only ten appeals
from journalists.5 The poor use made of the French FoI
law contrasts with the results of Nigel Waters’ survey
which revealed that journalists from the Sydney Morning

Herald made about 35 requests for information over an
18-month period and used FoI requests made by politi-
cians a further 13 times. In all, FoI was mentioned in the
paper on over 100 occasions during this period and
resulted in a number of significant stories being run.6 A
similar analysis of the use of FoI by reporters from the
Age and the Australian Financial Review over six months
showed a reduced level of FoI use, but a total of 89 refer-
ences to FoI in the Age and 16 in the Australian Financial
Review.7

It seems that the French press has very strong con-
tacts within the administration and relies on informal ave-
nues and leaks as a more efficient and effective means of
obtaining their information.8 One recent example
involved a fairly controversial report prepared for the
Attorney-General on family law reform. On the morning of
14 September 1999 it was leaked to the Christian paper
La Croix, when the Attorney-General herself was not due
to receive a copy until midday that day. Public release
had been scheduled for 17 September 1999.9

The two articles that I noticed where the French media
had used the FoI law reflect both the difficulties and the
benefits of the law. The first article appeared in the
national paper Libération.10 It concerned a public funded
company,11 run by members of the regional govern-
ment.12 A regional auditor’s report13 noted that during a
three year period the company had spent a total of
$61,952 (FF 241,614) on food and wine. Two meals in
particular stood out as costing $254 and $464 per head.
Two members of the opposition sought access to a copy
of the bills for these meals and, after considerable diffi-
culty and CADA’s intervention, were successful. They
discovered that the meals were held at a restaurant
owned by another member of the local government. The
restaurant owner would later be voting on the construc-
tion of a car factory by the company in that region. The
story was not front page news,14 and the journalist writing
it did not seem too shocked by the story he told. Nonethe-
less, he hoped that people would be angry enough to
react because he argued that there was a need to break
the silence and tacit acceptance of this sort of improper
use of public funds.
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The second article was published in October 1999 in
the consumer choice magazine, Que Choisir. The article
focused on the failure of educational institutions to fix fire
safety problems after they had received a notice from the
safety commission. In early 1999, the journalist asked
each prefecture to provide him with a copy of all the
notices issued in 1998. Almost all the prefectures refused
to provide the documents. The journalist then went to
CADA who provided its opinion on 18 February 1999
saying that the documents fell within the scope of the law
and were communicable. After receiving CADA’s
recommendation, 43 prefectures provided the docu-
ments, but a further 57 did not. Of those, 18 did not pro-
vide the information and 39 simply did not respond.15

CADA’s opinions are recommendations only, and are not
binding on the administration. The journalist could have
taken the 57 prefectures on appeal to the Tribunal
Administratif, but chose not to.

Lack of public awareness

Given the extent of the informal networks available to
French journalists and the difficulties they have experi-
enced when trying to use the French FoI law it is hardly
surprising they prefer the former. During the time I was in
France, CADA made no obvious attempt to interact with
the media. This has an unfortunate impact on public
awareness of FoI in France. French friends who did not
work in the area did not know that they had a right of
access to government documents. Many lawyers were
also unaware of the possibilities of FoI.16 Because the
French legal system is divided into public and private
jurisdictions, lawyers who work in the private law jurisdic-
tion never have any reason to litigate against the govern-
ment. Accordingly, private law lawyers I spoke with were
utterly unaware of the French FoI law.

This lack of awareness of the French FoI law can be
contrasted with the much greater awareness of the right
to access personal files held by the administration. In
France this is covered by a different law which regulates
data collection and is monitored by a different body, the
Commission Nationale de L’informatique et des Libertés
(CNIL).17 This body would appear to have a much more
pro-active relationship with the press. During the same
eight months there were at least 3 articles about the CNIL
in one daily paper alone. One was a double page spread.
The French media were also very concerned about
issues of government accountability (or ‘transparency’18

as it is generally known as in France). The notion of trans-
parency was used in the press in a wide variety of con-
texts, ranging from the accountability expected from the
European Commission, to the allocation of public housing.19

French friends I spoke with, (whether lawyers or not) imme-
diately recognised the term ‘transparency’ and had their
own definition of it. Discussion of these issues in the press
clearly raised public awareness.

Conclusion

The blame for the lack of public awareness of FoI in
France can hardly be laid solely at the door of the press.
Nonetheless, the absence of press coverage in France
made me aware of its importance in Australia. Each story
beginning with ‘according to documents obtained under
FoI’, gives the FoI regime an excellent advertisement.20

The article in the magazine Que Choisir went one step
further and advised readers that they could verify the
safety of the schools in their area by seeking access to

documents in the same way as the journalist who had
written the article.21 Even unsuccessful applications can
be used in a story about the deficiencies of the FoI
legislation. This increases the chances that the public will
be familiar with FoI, be prepared to use it themselves or
fight to preserve it. The Victorian election showed that
public concern when expressed at the ballot box can put
FoI at the top of the political agenda.22 While Australians
complain (and rightly so) about the difficulties the media
faces in using FoI laws, it should not be forgotten how
powerful regular press coverage of FoI can be.

ANINA JOHNSON
This paper is based on work done as a Master of Laws (by thesis)

student at ANU. The author would like to acknowledge the assistance
of the Lionel Murphy Foundation.
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VICTORIAN FoI DECISIONS

VCAT
GARBUTT and DEPARTMENT
OF NATURAL RESOURCES AND
ENVIRONMENT
(No. 1997/62239)
Decided: 14 December 1998 by
Davis PM.

Section 28(1) (Cabinet documents)
— Section 32 (legal professional
privilege) — Section 50(4) (public
interest override) — Section 33(1)
(personal affairs) — inadvertently
released documents.

Factual background
In 1997, the Ministers for the Depart-
ment of Natural Resources and
Environment established nine
Catchment Management Authorities
(CMAs). Each of the CMAs was to be
managed by a Board made up of
nine appointed members. These 81
positions had been advertised on the
basis that the applications would be
treated in confidence. The applicant,
Garbutt, was concerned about the
quality of people who had been
appointed to the CMAs and the pro-
cess for their selection.

Procedural history
On 30 June 1997, Garbutt applied to
the Department for documents con-
cerning the establishment and
appointment of people to the CMAs.
Some documents were released
but, at the hearing, 16 documents
remained in dispute. These docu-
ments comprised:
• one document prepared by two

government ministers which
contained a submission
supporting the proposed appoint-
ments and a summary of the
proposed appointees’ details and
resumés (the Ministerial Docu-
ment);

• three ministerial briefing notes
relating to the appointment of
members to the Boards of the
CMAs (the Briefing Notes);

• two preliminary documents used
for the purpose of preparing
brief ing notes and Cabinet
submissions concerning appoint-
ments to the CMAs (the
Preliminary Documents);

• two documents containing
summaries of legal advice given

by the Department’s solicitor (the
Legal Summaries); and

• eight documents containing infor-
mationaboutpeoplewhohadshown
interest in obtaining membership
of the CMAs, including people
who had submitted applications
for membership (the Membership
Documents).
At the hearing, Garbutt alleged

that the Department had not identi-
fied all relevant documents. The
Department denied this allegation.
The Tribunal ruled that it was not
competent to investigate this allega-
tion further, noting that ‘it was a mat-
ter for the Ombudsman’.

The decision
The Tribunal affirmed the Depart-
ment’s decision except in relation
to one page of a document which
had been inadvertently released
previously.

The reasons for the decision
Section 28(1)(b)

The Tribunal accepted the Depart-
ment’s evidence that the Ministerial
Document was created for the pur-
pose of submission for consideration
by the Cabinet. The document was
also said to relate to issues that had
been before the Cabinet concerning
the appointment of members of the
Boards of the CMAs. The document
was therefore held to be exempt
under s.28(1)(b).

Section 28(1)(ba)
The Briefing Notes had been par-
tially released. In relation to those
parts which had not been released,
the Tribunal found that the docu-
ments were prepared for submission
to two government ministers. The
documents were held to be exempt
under s.28(1)(ba) on the basis that
they were prepared for the purpose of
briefing a Minister in relation to issues
to be considered by the Cabinet.

The Department claimed that the
Preliminary Documents were pre-
pared by a team of officers who evalu-
ated the applications against the
criteria for selection. The documents
were created as part of the prelimi-
nary process of preparing ministerial

briefings and Cabinet submissions
concerning the making of appoint-
ments to the CMAs. The Tribunal
accepted that these documents were
exempt under s.28(1)(ba) as they
were prepared for the purpose of
instructing or informing the Minister
in relation to issues to be considered
by Cabinet.

Section 32
The Legal Summaries had been par-
tially released. The parts remaining
in dispute contained a summary of
legal advice provided by legal advis-
ers to the Department with respect to
the establishment of the CMAs. Gar-
butt claimed that legal professional
privilege did not apply to the docu-
ments because the documents only
summarised the legal advice; as
such, the advice was not being given
by a solicitor to a client. The Tribunal
rejected Garbutt’s submission, pre-
ferring the view that a summary of
legal advice given to a client is also
privileged.

The Tribunal also rejected Gar-
butt’s submission that the Department
could not claim privilege because it is
not a legal person. According to the
Tribunal, the Department is a readily
identifiable entity which is capable of
being a respondent in an FoI action.
The Tribunal considered that it
would be ‘artificial’ and ‘ridiculous’ if
an entity which was capable of being
a party to FoI litigation could not
claim legal professional privilege
pursuant to the FoI Act.

Section 50(4)
Having established that the legal
summaries were exempt under s.32,
the Tribunal went on to consider
whether the public interest required
that access to those documents be
granted. The Tribunal found that the
public interest would not be fur-
thered by release of the documents
because the matters contained in
the documents did not relate to Gar-
butt’s concerns.

Section 33(1)
The Membership Documents con-
tained information including lists of
names, random samples of applica-
tions and resumés, and random
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samples of Declarations of Private
Interests submitted by applicants.

The Tribunal accepted that these
documents contained personal
information within the meaning of
s.33. The Tribunal rejected Garbutt’s
submission that, with a number of
the documents, it should be possible
to remove matters from those docu-
ments which identify the people con-
cerned, and release other parts of
the documents. The Tribunal
observed that the documents often
related to people living in small rural
areas and it would be possible to
identify them from such information
as the type of organisations to which
they belong.

The Tribunal also accepted that it
would be unreasonable to disclose
the documents. It did so for three
main reasons:
• the Tribunal was of the opinion

that it would be extremely detri-
mental to the people of Victoria if
applicants for public positions
could not rely on a promise made
by the government to keep such
applications completely confiden-
tial. In particular, the Tribunal was
concerned about the impact on
applicants’ present employment if
their unsuccessful applications
were made public;

• the Tribunal was also very
concerned that disclosure of
private affairs such as financial
interests would lead to people
being reluctant to apply for public
positions in future (and, as a
result, the people of Victoria may
not have the best people serving
them);

• the Tribunal observed that the fact
that some people may be dissatis-
fied with the type of people
appointed did not justify breaking
a promise as to confidentiality.

Inadvertent disclosure
One page of the documents in dis-
pute had been inadvertently sent by
the Department to Garbutt. The
Department argued that even
though the document was sent to
Garbutt and she could do what she
wished with that document, it should
still be an exempt document and not
released. The Department relied on
a decision relating to s.28 by the for-
mer AAT which found that:

It is the status of the document … that
makes it an exempt document. Even if it
contains matters that are in the public
knowledge, however that comes about,
that does not deprive it of its exempt sta-
tus. We are not persuaded by the appli-

cant’s submission that public knowl-
edge of the document excludes it from
exemption. (Batchelor and Department
of Premier and Cabinet unreported,
Judge Fagan P and Coghlan M, 29 Jan-
uary 1998).

The Tribunal distinguished that
decision on the basis that the public
did not merely have knowledge of
the document: the first page of the
document was in public hands. The
Tribunal observed it would be ridicu-
lous if Garbutt could distribute copies
of the document to every Victorian
household and yet it remained an
exempt and confidential document.
The Tribunal found that the reality of
the situation was that the document
had been released and could no lon-
ger be exempt. The Tribunal there-
fore ordered the release of page 1 of
the document.

Garbutt claimed that the release
of another document had enabled
her to deduce one of the names
referred to in two of the membership
documents. The Tribunal rejected
her submission that the parts of
those documents which revealed the
name should also be released.
Those documents were held to be
documents of which Garbutt may
have had knowledge but of which the
public did not have possession. The
Tribunal confirmed that public
knowledge of the document ‘does
not exclude the exemption’. The Tri-
bunal therefore held that the two
documents should remain exempt.

Comments

1. The Tribunal’s decision that inad-
vertent release of a document pre-
cludes it from exemption appears at
odds with the Commonwealth AAT
position. In Re Scholes and AFP
(1996) 44 ALD 299, the Full Tribunal
held that the inadvertent release of
Australian Federal Police docu-
ments to an applicant did not destroy
any claim for exemption in relation to
those documents. In my view, the
decision of the VCAT more accu-
rately reflects the reality of a situa-
tion in which a document containing
personal information is inadvertently
released. Theoretically, the status of
certain documents, such as Cabinet
documents, allows them to be exempt
and this status may not be altered by
inadvertent release. This status does
not, however, attach to all documents
which are claimed to be exempt. In
relation to documents affecting per-
sonal privacy, inadvertent release of
the documents could effectively
destroy the basis of the exemption,

namely the maintenance of privacy.
If such released documents became
publicly available, it would indeed be
‘ridiculous’ if the documents were still
considered capable of exemption.
2. The Tribunal placed great empha-
sis on the government’s promise to
applicants to keep their applications
confidential. The Tribunal observed
that release of information despite a
promise of confidentiality might deter
the best applicants from running for
government positions. In my view,
rather than encourage the best
applicants to apply, such a situation
enables sub-standard applicants to
avoid public scrutiny. If too great an
emphasis is placed on the govern-
ment’s promise to retain confidenti-
ality, few government activities could
be subject to appropriate public
examination. A promise of confiden-
tiality, which can be made with ease,
should only be one of many factors in
determining whether documents are
exempt.

[S.T.M.]

THWAITES and DEPARTMENT
OF HUMAN SERVICES
(No. 1997/060196)
Decided: 15 December 1998 by
Nedovic M.

Section 30(1) (internal working
documents).

Factual background

In 1996 the government asked the
Department of Human Services to
identify Health Care projects that
could be appropriate for private sec-
tor funding. As a result, the Depart-
ment created a document consisting
of a draft ‘wish list’ for private sector
projects (the Document). The Docu-
ment was used as a starting point for
departmental discussions on the
topic. It was not designed to be a
final submission or plan, and was
subsequently superseded by a pub-
licly announced government policy.

Procedural history

On 14 July 1997, Thwaites requested
access to all documents relating to
the possible private sector develop-
ment or involvement in the proposed
new integrated care centres.
Thwaites applied to the Tribunal for a
review of the Department’s deemed
decision to refuse access to the doc-
uments sought. Prior to the hearing,
the Department identified the Docu-
ment as the only document in dispute.
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It claimed that the Document was
exempt under s.30 of the Act.

The decision
The Tribunal affirmed the decision of
the Department in all respects.

The reasons for the decision
Section 30(1)
The Tribunal found that the Docu-
ment contained matter in the nature
of opinion, advice or recommenda-
tion prepared in the course or for the
purpose of the deliberative pro-
cesses involved in the Department’s
functions. The Tribunal also found
that the Document did not contain
purely factual material and that the
Document could not be disclosed in
part.

The Tribunal then went on to con-
sider whether it would be contrary to
the public interest to disclose the
Document.

The Tribunal observed that it is
necessary for the Department to
show ‘not that the public would not
benefit by the release of the docu-
ment, but rather that it would be con-
trary to the public interest for the
document to be released, in that
release would harm the public inter-
est in some way’. The Tribunal
rejected Thwaites’ submission that it
must be satisfied to an extreme
degree of satisfaction that public
harm would follow before concluding
that the Document is exempt. It did
accept, however, that the standard
of satisfaction required should ‘re-
flect the seriousness of the issue in
question’.

In the present case, the Tribunal
was satisfied that disclosure of the
Document would be contrary to the
public interest. It reached this con-
clusion for four reasons. First, the
Document was a draft designed by
its authors to be used as a discus-
sion paper. It was used as a ‘starting
point’ for discussions, and contained
‘preliminary thoughts’. Secondly,
disclosure had the potential to lead
to unnecessary debate and confu-
sion resulting from the possibilities
considered in the Document, partic-
ularly since the Document had been
superseded by publicly announced
government policy. Thirdly, disclo-
sure would not fairly disclose the
reasons for the decision ultimately
taken, and may prejudice the integ-
rity of the decision-making process
by undermining the certainty of
announced government policy. And
fourthly, disclosure could unsettle

persons, create controversy and
lead to wrong conclusions being
drawn.

[J.D.P.]

HULLS and PARKS VICTORIA
(No. 1998/79473)
Decided: 10 February 1999 by
Davis SM.

Section 50(2) (jurisdiction of the
Tribunal).

Procedural history
On 15 June 1998, Parks Victoria
received a request from Hulls seek-
ing access to:

All documents concerning travel to
Tasmania in July 1997 by Mr Jeff Floyd
and any parties accompanying him,
including itineraries, travel requisition
and allowance forms, briefing notes,
correspondence, facsimiles and emails.

Parks Victoria released two docu-
ments to Hulls but claimed that the
remaining four documents were
exempt under ss.30 and 34 of the
Act. Hulls appealed to the Tribunal
and, after the appeal had been
lodged, Parks Victoria claimed that
the four documents fell outside the
terms of the request. This claim was
made on the basis that the docu-
ments did not concern Mr Floyd’s
travel to Tasmania; rather, they con-
cerned what transpired in Tasmania.

Parks Victoria submitted that the
matter should be dismissed on the
basis that the Tribunal no longer had
jurisdiction to deal with the docu-
ments in dispute. The matter was set
down for a preliminary hearing to
consider this jurisdictional issue.

The decision
The Tribunal found that it had juris-
diction to deal with the documents in
dispute.

The reasons for the decision
Section 50(2)
Parks Victoria contended that the
phrase ‘in accordance with a
request’ in s.50(2)(a) limited the Tri-
bunal’s jurisdiction so that it can only
review refusals to grant access to
documents that actually fall within
the terms of a request. The Tribunal
rejected this contention. It held that
its jurisdiction is to review a decision
refusing access to documents in
accordance with a request where the
request for access complied with
s.17 of the Act. Thus, the Tribunal
did not ‘lose’ jurisdiction because
Parks Victoria formed the view, after

the appeal had been lodged, that the
documents fell outside the terms of
the request.

The documents fell within the terms
of the request

In any event, the Tribunal found that,
when read as a whole, the request
extended to documents concerning
the substantive issues considered in
the course of the travel and not
merely the technical matters and
timetabling of that travel. According
to the Tribunal, the words ‘concern-
ing travel to Tasmania’ did not limit
the ambit of documents to the
mechanics of the travel to and from
Tasmania ‘but carrie[d] with it the
reference to what occurred in
Tasmania’.

Costs

Hulls sought an order for costs on
the basis that the application had no
substance and that ‘it was a waste of
time’. The Tribunal felt that the
appropriate course was to order that
the costs of the preliminary hearing
be costs in the cause.

[J.D.P.]

MILDENHALL AND
DEPARTMENT OF EDUCATION
(No. 1998/026420)
Decided: 9 April 1999 by Senior
Member Lyons.

Sections 25A and 53 (jurisdiction of
the Tribunal) .

Procedural history
On 17 March 1998, Mildenhall
requested access to certain docu-
ments. On 11 May 1998, Mildenhall
applied to the Tribunal under s.53(1)
for a review of the deemed decision
to refuse access to the documents
sought.

On 29 July 1998, the respondent
Department wrote to Mildenhall stat-
ing that:
(a) at the final hearing, the Depart-

ment would seek to justify the
deemed decision to refuse ac-
cess by relying on s.25A of the
Act (that is, on the basis that the
request is voluminous); and

(b) in the Department’s view, the no-
tification and consultation re-
quirements in s.25A(6) did not
apply in the context of a deemed
refusal and that the Department
may simply seek to justify the re-
fusal of access to the documents
on the basis of s.25A(1).
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On 11 January 1999, the parties
requested by consent that the matter
be set down for a preliminary hearing
on the following issue:

Whether where the respondent has
given a deemed refusal of access in
accordance with Section 53 of the
Freedom of Information Act 1982 and
relies upon Section 25A(1) as the basis
of the deemed refusal it is required to
undertake the procedures described in
Section 25A(6).

At the preliminary hearing, the
Department conceded that the
requirements set out in s.25A(6) are
necessary pre-conditions to the mak-
ing of an actual decision under
s.25A(1). It submitted, however, that
it had not made and was not seeking
to make an actual decision under
that section. Rather, it was seeking
to justify the deemed decision to
refuse access by relying upon s.25A
of the Act. Put another way, the
Department was seeking to per-
suade the Tribunal to affirm the
deemed decision on the basis of
s.25A.

Accordingly, the true question for
determination was whether the Tri-
bunal could affirm the deemed deci-
sion on the basis of s.25A(1). This, in
turn, required the Tribunal to deter-
mine whether it could make a deci-
sion under s.25A(1) when reviewing
a deemed refusal.

The decision
The Tribunal decided that it did not
have the power to make a decision
under s.25A(1) on a deemed refusal
application and, as such, ordered
that the respondent could not rely
upon s.25A(1) to justify a deemed
refusal.

The reasons for the decision
Broadly speaking, there were three
main reasons for the Tribunal’s
decision.

First, the Tribunal observed that
the Department was deemed to have
made a decision and, in such cir-
cumstances, it was not open to the
Tribunal to entertain any steps that
were a precondition to the making of
a further decision. According to the
Tribunal, it is erroneous to view s.53(1)
of the Act as a machinery provision,
adding that ‘the deemed refusal
decision has a finality to it that does
not allow the Tribunal to exercise the
agency’s powers under section
25A(1)’.

Second, the Tribunal observed
that if it could exercise the agency’s
power under s.25A(1) on a deemed

refusal decision, this would allow an
agency to frustrate the scheme
inherent in ss.25A(1) and (6), ‘that is,
that section 25A(1) can only be
invoked once the steps in section
25A(6) have been implemented’.

And third, the Tribunal observed
that if it could exercise the agency’s
power under s.25A(1) on a deemed
refusal decision, an agency could, if
it so desired, ‘”string out” the han-
dling of every broad-ranging request
for documents that it received’. The
Tribunal noted that an agency wish-
ing to conduct its affairs in this way
(or an inefficient agency with poor
document management practices)
could:

• take no action to process the requests
within the section 21 time-frame;

• be content to have ‘deemed refusal
decisions’ made under section 53(1)
when applicants sought reviews;

• claim section 25A(1) as the reason for
such deemed refusal decisions; and

• seek to persuade the Tribunal to
make actual decisions under sec-
tion 25A(1), which would require the
Tribunal to ensure that the agency
first complied with section 25A(6).

Comment
Importantly, the Tribunal’s decision
is confined to a finding that the Tribu-
nal cannot make a decision under
s.25A(1) on a deemed refusal appli-
cation. The Tribunal did not decide
whether an agency could make an
actual decision under s.25A(1) after
a deemed refusal application has
been lodged. In my view, the answer
to this question (which could have
significant ramifications for agen-
cies) has not been determined.

[J.D.P.]

THWAITES and DEPARTMENT
OF HUMAN SERVICES
(No. 1998/92157)
Decided: 15 April 1999 by Deputy
President Coghlan.

Section 28 (Cabinet documents).

Procedural history
On 14 August 1998, Thwaites
sought access to all documents
relating to the tendering out of the
privatisation proposal for the Austin
and Repatriation Medical Centre.
The respondent Department of
Human Services provided access to
a number of documents but claimed
that eight ministerial briefing notes
were exempt. Thwaites applied to
the Tribunal for review and, at the

hearing, three of the briefing notes
remained in dispute.

The decision
The Tribunal affirmed the Depart-
ment’s decision in all respects.

The reasons for the decision
Section 28(1)(ba)
The Tribunal accepted that one of
the briefing notes was prepared for
the purpose of briefing the Minister on
a matter that was to be considered by
the Cabinet itself. Accordingly, the
Tribunal found that this briefing note
was exempt under s.28(1)(ba).

Section 28(1)(d)
The Department claimed that the
remaining two briefing notes (which
had been released in part) were
exempt to the extent that they con-
tained details of a decision of the Cabi-
net or of a Sub-committee of Cabinet.

The Tribunal accepted the Depart-
ment’s evidence and found that the
documents were exempt under
s.28(1)(d). The Tribunal rejected
Thwaites’ submission that the Depart-
ment’s evidence was ‘quite unsatis-
factory’. It also fround that ‘whilst the
issue of a certificate under s.28(4)
would have put the matter beyond
doubt,’ the lack of such a certificate
did not mean that it ‘should not be
satisfied on the evidence that the
exemption under s.28(1)(d) had been
made out’.

[J.D.P.]

RICH and VICTORIA LEGAL AID
(No. 1998/79614)
Decided: 3 May 1999 by Deputy
President Galvin

Section 32 (legal professional
privilege) — Section 50(4) (public
interest override).

Factual background
Rich sought legal aid from Victoria
Legal Aid (VLA) in relation to his
application for special leave to
appeal to the High Court. VLA
obtained in-house legal advice on
the legal merits of that application.
That advice was in the form of a writ-
ten memorandum (the Memoran-
dum). VLA refused Rich’s application
for legal aid on the basis that it did
not consider that his special leave
application had merit.

Procedural history
Rich sought access to all documents
relating to his application for legal
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aid. At the hearing, the Memoran-
dum was the only document remain-
ing in dispute. VLA claimed that the
Memorandum was exempt under
ss.30 and 32(1).

The Tribunal’s decision

The Tribunal affirmed the decision of
VLA in all respects.

The reasons for the decision

Section 32(1)

The Tribunal accepted that the sole
purpose of the Memorandum was
the provision of legal advice by an
in-house lawyer to another division
of VLA. Accordingly, the Tribunal
found that the Memorandum fell
within the terms of s.32(1) of the Act.

Indeed, the Tribunal found that
the Memorandum was so clearly
exempt from disclosure pursuant to
s.32 of the Act that there was no
need to consider whether the sec-
ond ground of exemption, s.30 of the
Act, had application.

Section 50(4)

Section 34 of the Legal Aid Act 1978
(Vic.) makes provision for request for
reconsideration of a decision to
refuse legal aid. In the event of a per-
son being dissatisfied with the result
of such reconsideration he or she
may apply in writing to VLA under
s.35 for review of the matter by an
independent reviewer whose deci-
sion is final. The Tribunal held that
ss.34 and 35 provided a mechanism
for review which may be seen to sat-
isfy any public interest issue which
might arise. The Tribunal also
observed that there was no evidence
of any relevant public disquiet or of
any need for the clearing of the air in
relation to the administration of legal
aid. And, in any event, the Tribunal
found that the public interest, to the
extent that there was an interest in
the question of the administration of
legal aid, was not served by release
of the particular legal advice in this
case.

[R.B.T.]

MARSHALL and COUNTRY FIRE
AUTHORITY
(No. 1999/10037)
Decided: 5 October 1999 by Senior
Member Ball.

Section 34 (business affairs).

Procedural history
On 25 November 1998, Marshall
requested access to a complete
copy of the CFA’s ‘master filing
index/register including but not lim-
ited to file names, opening and clos-
ing dates and file locations’. The
CFA refused access to the docu-
ments sought and Marshall applied
to the Tribunal for a review of that
decision.

After the application for review
had been filed (but before the hear-
ing), the CFA offered to provide the
information sought on two electronic
floppy disks (the Disks) with the
names of all individuals and compa-
nies deleted. Marshall was prepared
to accept this offer if the names of the
companies were not deleted. The
CFA maintained that these names
could not be disclosed unless it first
consulted the various companies
under s.34(3). And, according to the
CFA, such a consultation process
would substantially and unreason-
ably divert its resources from its
other operations. Accordingly, it
relied upon s.25A(1) of the Act to
refuse access to the Disks.

The decision
The Tribunal ordered the release of
the Disks with the names of individu-
als deleted.

The reasons for the decision
Section 34

Section 34(1)(b) relevantly provided
that a document is an exempt docu-
ment if:
(1) its disclosure under the Act

would disclose information ‘ac-
quired by’ an agency or a Minis-
ter from a business, commercial
or financial undertaking; and

(2) the disclosure of that information
would be likely to expose the un-
dertaking to disadvantage (see
Comments below).

Section 34(3) requires the agency
or Minister to consult the undertak-
ing ‘which has supplied the relevant
document or documents’. Such con-
sultation must occur before the
agency or Minister decides whether
the disclosure of the information

would be likely to expose the under-
taking to disadvantage.

The Tribunal concluded that the
information on the Disks (with the
names of individuals deleted) could
not be regarded as information of the
nature referred to in s.34(1).
Although the matter is not free from
doubt, it would appear that the Tribu-
nal reached this conclusion on the
basis that the information was not
‘acquired by’ the CFA from the com-
panies: see Re Thwaites and
Department of Human Services
(1999) 15 VAR 1. Since the informa-
tion on the Disks fell outside s.34(1),
the obligation to consult the compa-
nies under s.34(3) did not arise,
which meant that the CFA could not
rely on s.25A(1). Accordingly, the
Tribunal ordered the release of the
Disks with the names of individuals
deleted.

Comments
Section 34(1)
The Freedom of Information (Miscel-
laneous Amendments) Act 1999,
which commenced operation on 1
January 2000, amended s.34(1).
That section now relevantly provides
that a document is an exempt docu-
ment if:
(1) its disclosure under the Act

would disclose information ‘ac-
quired by’ an agency or a Minis-
ter from a business, commercial
or financial undertaking; and

(2) the information relates to:
(a) trade secrets; or
(b) other matters of a business,

commercial or financial na-
ture the disclosure of which
would be likely to expose the
undertaking unreasonably to
disadvantage.

Section 34(3)
Counsel for Marshall argued that the
obligation to consult under s.34(3)
only arose where the document
sought was itself provided to the
agency by the undertaking. The obli-
gation did not arise, so the argument
ran, where the document sought
was created by the agency yet con-
tained information provided by the
undertaking.

Unfortunately, the Tribunal did
not comment on this argument which
is clearly supported by the literal words
used in s.34(3). Yet it is very difficult
to see why, as a matter of policy, a
distinction should be drawn between
documents provided to the agency
on the one hand, and information
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FEDERAL FoI DECISIONS

Administrative Appeals Tribunal
These FoI decision summaries are
produced by Corrs Chambers
Westgarth, Canberra (Corrs), and
are for the information, guidance
and assistance of officers who are
actively involved in the day-to-day
administration of FoI legislation
within their particular agencies.
They are not produced, and are not
intended, for the purpose of giving
legal advice either generally or in a
particular context. No person should
rely on any summary as constituting
legal advice to apply in particular
circumstances but should, instead,
obtain independent legal advice.
Copyr ight in every decis ion
summary remains with Corrs
Chambers Westgarth.

[N.D.]

DALE and AUSTRALIAN
FEDERAL POLICE (AFP)
(No. N96/897)
Decided: 24 September 1997 by
Deputy President McMahon.

FOI Act: Sections 27A; 37(1)(b);
37(2)(a); 41(1).
AAT Act: Section 26.
Application by author/researcher for
access to documents concerning
murdered prostitute and AFP infor-
mant; ‘unreasonable’ disclosure of
personal affairs documents; alter-
ation of a decision after AAT applica-
tion is made.

Decision
The AAT affirmed the decision,
upholding the exemptions claimed
by the AFP but varied the decision in
respect of documents made avail-
able to Dale after the AAT applica-
tion was made.

Facts and background
Dale was writing a book and an aca-
demic thesis about the murdered

prostitute Sallie-Anne Huckstepp.
Ms Huckstepp was an AFP infor-
mant at the time of her death in 1986.
She met regularly with Constables
Muir and Smith who pretended to be
corrupt in order to obtain information
from Ms Huckstepp. Constable
Smith admitted to having been
involved in a sexual relationship with
Ms Huckstepp for several months
immediately prior to her death.

After submitting an initial FoI
request which was widely couched,
Dale narrowed the request to seek
access only to those documents
speci f ical ly referr ing to Ms
Huckstepp or her ‘employment’ by
the AFP.

The AFP released some docu-
ments with deletions for which
exemptions were claimed and also
claimed other documents were
wholly exempt. The provisions under
which the exemptions were sought
were ss.37(1)(b), 37(2)(a) and 41(1).

Findings on exemption claims
Section 37(1)(b)
The documents for which exemption
was claimed consisted largely of
AFP information reports and an AFP
hotline report. The documents
revealed, on their face, the source of
information provided to the AFP
including the names of informants.
The AFP gave evidence that infor-
mation in these sorts of reports is
normally kept confidential. One such
document included a report of a tele-
phone conversation in which the
informant said he was concerned for
his life.

The AAT upheld the exemption
claimed. The essence of the
s.37(1)(b) exemption is to preserve
confidentiality for the administration
of, in this case, the criminal law.
Once that confidentiality is estab-
lished, ‘there is no more to be said’.

Section 37(2)(a)

The AAT upheld the exemption
claimed. The AAT observed that the
prejudice required for the application
for this exemption is not confined to
prejudice to a defendant.

There was evidence before the
AAT that Arthur (Neddy) Smith was
awaiting trial for Ms Huckstepp’s
murder. Smith’s lawyers had been
shown the relevant material and
there was evidence that the lawyers
expressed the view that the material
would prejudice his case.

There was also evidence that,
because of the notoriety of the case
and media interest, there was a pos-
sibility that potential jurors would be
influenced. This would detract from
the effectiveness of both the prose-
cution and the defence.

Dale had indicated that he was
prepared to withhold the information
until after Neddy Smith’s trial. He
offered to have this as a condition of
release. The AAT indicated clearly
that this condition could not be
accepted. It would be too difficult to
enforce. Once a document is
released to an applicant, it is
released to the world (Searle v Pub-
lic Interest Advocacy Centre 108
ALR 163 at 179).

Section 41(1)

Some of the exempt material con-
cerned people who were unknown to
the AFP. The AAT upheld the
exemption because these people
were only marginally involved and, in
the context of a criminal investiga-
tion, disclosure of the personal infor-
mation would be unreasonable.

Most of the information was from
people known to the AFP. These
included Ms Huckstepp’s daughter
who objected to release of personal
information about her mother. The

provided to the agency on the other.
In both cases the agency ought to
consult the third party and the third
party ought to have the right to make
a ‘reverse FoI’ application if the
agency makes a decision adverse to
that party’s interests.

In my view, the fact that s.34(3)
arguably requires the above distinc-
tion to be drawn highlights the fact
that the consultation provisions in
the Act are inadequate. It may be
hoped that the Bracks government,
which has expressed a commitment

to reform the Act beyond the reforms
introduced by the Freedom of Infor-
mation (Miscellaneous Amend-
ments) Act 1999, will in fact amend
s.34(3) (and its counterpart, s.33(3))
to strengthen the position of third
parties in Victoria.

[J.D.P.]
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AAT held that reference to a deceased
person in s.41(1) must mean that the
views of survivors must be able to be
taken into account.

The AAT applied the test of rea-
sonableness in Colacovski’s case
(100 ALR 111; (1991) 33 FoI Review
32), that is, it is essentially a public
interest consideration. If disclosure
is not relevant to public affairs of
government and would only satisfy
curiosity, disclosure would be
unreasonable.

The AAT agreed with the unrea-
sonableness test in Scholes and
AFP (1999) 80 FoI Review 32: the
onus is on the agency to advance
material establishing unreasonable-
ness; the mere fact of existence of
personal information is not sufficient
to establish unreasonableness; and
in deciding whether to disclose, the
AAT must balance competing public
interests.

Dale had argued that the
duplicitousness of the AFP officers
constituted a public interest relevant
to the affairs of government. The
AAT rejected the alleged fact of
duplicitousness because the mate-
rial related to Constable Smith’s
admitted personal relationship with
Ms Huckstepp.

Dale also argued that there was a
public interest because of the notori-
ety of the case. The AAT rejected
this on the grounds that notoriety
alone did not constitute public
interest.

The AAT noted that the material
withheld under s.41(1) did not
include the names of police. It is not
the purpose of s.41(1) to protect ‘the
traditional anonymity’ of public
servants.

Variation of decision — section
26 of the AAT Act

An agency cannot alter a decision
after an application has been made
to the AAT unless the parties con-
sent. That consent occurred in this
case. The AFP released further
material after the AAT application
was made and the AAT, accordingly,
affirmed the decision under review
subject to this variation.

Comment

A notable feature of this decision is
the clear analysis of the unreason-
ableness test for the purposes of
s.41(1).

[N.D.]

BAYLISS and DEPARTMENT OF
HEALTH AND FAMILY
SERVICES
(No. Q97/726; Q97/727)
Decided: 10 October 1997 by Dep-
uty President S. Forgie.

FoI Act: Sections 4, 22, 33, 37, 40,
41, 43, 45.
AAT Act: Sections 35, 37.
Therapeutic Goods Act: Sections
3, 4, 20.
Other legislation: Customs Act
1901; Customs Administration Act
1985; Postal Services Act 1975.
Access to documents concerning
therapeutic goods and their possible
unlawful importation and supply;
communications between agencies;
possible effect on investigations;
communications by an authority of a
foreign government.

Decision
The AAT varied the decision under
review by substituting its decision
that parts of the documents were
exempt and that some documents
could be released, with deletions.

Facts and background
Bayliss is a medical practitioner who
was under investigation by the
Department of Health and Family
Services (DHFS) for possible breach
of the Therapeutic Goods Act 1989
which regulates importation and
supply of certain therapeutic goods.
Bayliss had been charged with
importing and supplying cervical
dilators in breach of the legislation.

Bayl is submit ted two FoI
requests, one being for access to a
very wide range of documents relat-
ing to the evaluation and listing of a
variety of dilators while the other
request was for access to corre-
spondence between the DHFS and
the Australian Customs Service.

At the time of the AAT hearing,
Bayliss had been given access to
five documents but a further eight
documents (identified in both the
decision and this summary as Docu-
ments 1 to 8) were claimed to be
exempt. This decision dealt with
seven of those eight documents,
Document 4 being the subject of
adjourned consideration.

Findings on exemption claims

Section 33(1)(b)
Three documents were held by the
AAT to contain material which was
exempt because disclosure would

divulge confidential communications
with authorities of a foreign govern-
ment. Those three documents were:

A composite document compris-
ing a communication from the Aus-
tralian Customs Service to the
respondent agency and a confiden-
tial communication from United
States Customs to the Australian
Customs Service (Document 5);

A document by the respondent
agency to the Australian Customs
Service discussing action and infor-
mation received from the United
States Food and Drug Administra-
tion (Document 6); and

A communication from the United
States Food and Drug Administra-
tion to the respondent agency (Doc-
ument 7).

The Tribunal was satisfied that all
of the bodies mentioned above
(whether Australian or United
States) were ‘authorities’, even
though ‘authority’ is not defined in
the FoI Act. In view of its functions,
each had the requisite ‘stamp of gov-
ernment’ upon it.

The AAT was satisfied on the
facts that the relevant information
had been communicated ‘in confi-
dence’ for the purposes of
s.33(1)(b).

Section 37(1)(a)
Four documents were held by the
AAT to contain material which was
exempt because disclosure would,
or could reasonably be expected to,
prejudice the conduct of an investi-
gation. Those four documents were:

Correspondence from the Austra-
lian Customs Service to the respon-
dent agency listing persons suspected
of illegal importation (Document 1);

A letter by the respondent agency
to the Australian Customs Service
containing details of a present and a
past investigation (Document 2);

A briefing note or report from the
Australian Customs Service in
Washington to its Canberra office
containing some factual material but
also details of enquiries being made
pursuant to an investigation (Docu-
ment 3); and

The document from the respon-
dent agency to the Director of Public
Prosecutions identifying subjects of
investigation, sources of information
and methods of enquiry (Document
8).

The exempt material consisted of
the names, and associated information,
of people who had been investigated
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but who had not been charged;
details of types of intelligence and its
sources; and details about the focus
of an investigation and methods of
enquiry.

The AAT rejected the exemption
claim in relation to details of people
who had been investigated but for
whom the time to bring charges had
expired. Because there was no pos-
sibility of charges in these cases,
there was no basis for finding an
investigation could be prejudiced.

Section 37(1)(b)
The AAT upheld the confidential
source of information exemption
only in relation to one document
(Document 8). This concerned infor-
mation provided in confidence by an
authority of a foreign government.

Other claims under this exemp-
tion were rejected because the AAT
did not accept that the source of
information was confidential. The
fact alone that information has signif-
icance in an investigation does not of
itself mean that it will necessarily
have come from a confidential source.

Sections 37(2)(b) and 37(2)(c)
The AAT rejected claims based on
protecting procedures for investiga-
tion and protecting public safety in
relation to Document 1 on the basis
of the contents of that document.
Disclosure of self-evident proce-
dures would not necessarily preju-
dice the effectiveness of those
procedures. Similarly, disclosure of
methods to protect public safety
would not automatically prejudice
the protection of that public safety.

Section 40
The AAT rejected exemption claims
in respect of all seven documents
that disclosure would prejudice the
operations of agencies. Again this
was based on the Tribunal’s exami-
nation of the contents of the docu-
ments. While certain procedures
may have been disclosed in some
instances, the AAT was not satisfied
that the effectiveness of the agen-
cies would be prejudiced or
diminished.

Section 41
The personal information exemption
was claimed in respect of all seven
documents but upheld only in rela-
tion to Document 1. The AAT consid-
ered that disclosure of personal
information about people who had
not been, or would not be, charged

would be unreasonable. The AAT
considered it would be unfair to dis-
close suspicions which might never
be acted upon, for whatever reason.

Section 43(1)(c)
The AAT upheld a claim in respect of
Document 1 that disclosure of infor-
mation about people identified in
Document 1 could unreasonably
affect them in their business or pro-
fessional affairs. The AAT’s reason-
ing was similar to that indicated
above in respect of s.41.

Section 45
The AAT rejected the breach of con-
fidence exemption claim in respect
of all four of the documents for which
it was claimed. On the evidence, the
information contained in the docu-
ments had not been imparted in cir-
cumstances of confidence or it had
not the necessary qual i ty of
confidentiality.

Comment
This was a case in which the DHFS
appears to have claimed every
exemption it possibly could, many of
which were rejected by the AAT.

The decision reinforces the impor-
tance of being prepared to release
documents with deletions rather than
claim exemption for entire docu-
ments. In view of the small number of
documents and small number of folios
involved, the AAT considered that it
was possible to make copies with
exempt materials deleted.

[N.D.]

KHOH and TELSTRA
CORPORATION LTD
(No. N96/1594)
Decided: 21 January 1998 by Se-
nior Member M.D. Allen.

FoI Act: Sections 24A, 56(1).

Access to personal files; whether
access extends to all documents
referring to an applicant; reasonable
steps to find a document.

Decision
The AAT set aside the deemed
refusal by the Telstra Corporation
Ltd (Telstra) and substituted its deci-
sion under which Khoh was entitled
to receive her personal file.

Facts and background
Khoh, who may have been confused
about what she was entitled to
regarding her personal file under the
FoI Act, sought access in the

following terms: ‘I am writing to
request to view my personal files
while I was employed by Telstra. I
believe that under the Freedom of
Information Act I have the right to
obtain access to my personal
records.’

Telstra was apparently unable to
find Khoh’s personal file until imme-
diately prior to the AAT hearing.
Because, presumably, no decision
had been made, Khoh engaged the
AAT’s jurisdiction under s.56(1), the
‘deemed refusal’ provision.

There was some evidence that, at
various times during Khoh’s employ-
ment with Telstra, these two officers
had had documents relating to Khoh
on their own files or as loose docu-
ments.

Because of Telstra’s inability to
find Khoh’s personal file until close to
the AAT hearing, Khoh appears to
have been suspicious of Telstra.
There were, in particular, two offi-
cers of Telstra (one of whom had
since ceased to be an employee of it)
whom Khoh particularly wished to
call as witnesses. One was on holi-
days and unavailable at the time of
the hearing. The other had indicated
before leaving Telstra that any papers
he had concerning Khoh had been
placed on her personal file before he
ceased to be an employee.

AAT decision
The AAT accepted that Telstra had
been unable to locate any docu-
ments other than those on Khoh’s
personal file, which had been given
to her, by the time of the AAT
hearing.

The AAT accepted that Telstra
had taken all ‘reasonable’ steps, as
required by s.24A, to find the rele-
vant documents.

The AAT noted that even though
there may have been within Telstra
some documents referring to Khoh
but not located on her personal file,
she had been given access to her
personal file in response to her FoI
request. This was all that was required
of the agency.

Comment
The FoI Act does not require an
agency to search for documents
beyond what is reasonable if such a
search fails to find a document or if
the document does not exist.

What constitutes ‘reasonable’ will
dependontheparticularcircumstances.

[N.D.]
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OPINION
‘The Ombudsman’s Office is not subject to the FoI Act’ — or is it?

In a matter recently before the VCAT, where the Office of
the Victorian Ombudsman claimed that it was not subject
to the Victorian FoI Act (the Act). This claim was presum-
ably made in reliance upon the Freedom of Information
Regulations 1998 (the Regulations). For the reasons
set out below, it is my view that this claim is without
substance.

The Act
The Act applies to ‘agencies’ and Ministers. The word
‘agency’ is defined in s.5 to mean a ‘department, council
or a prescribed authority’.

The word ‘department’ is also defined in s.5 to mean a
department within the meaning of the Public Sector Man-
agement and Employment Act 1998 or an office specified
in s.16(1) of that Act. The offices specified in s.16(1)
include:
(a) the Office of the Legal Ombudsman,
(b) the Office of the Ombudsman, and
(c) the Office of the Regulator-General.

It follows that the Office of the Ombudsman and the
other two offices are ‘departments’ within s.5 of the Act.
This means that they are ‘agencies’ within s.5 of the Act,
which means that they are subject to the Act.

The Regulations
At first blush, the Regulations appear to complicate the
issue somewhat. This is because reg. 6 purports to
exempt (ie exclude) a number of bodies from the opera-
tion of the Act. These bodies include: the Office of the

Legal Ombudsman, the Office of the Ombudsman, and
the Office of the Regulator-General.

Regulation 6 is directly inconsistent with the Act inso-
far as it purports to exempt these offices. This is because
the Act provides that they are ‘departments’ (and hence
subject to the Act), whereas reg. 6 purports to exempt
those offices from the operation of the Act.

It is a fundamental principle of statutory interpretation
that regulations are invalid if they contradict or are repug-
nant to the Act under which they were made.1 Accord-
ingly, it is my view that reg. 6 is invalid to the extent that it
purports to exempt the above offices from the operation
of the Act. It follows from this submission that the Office of
the Ombudsman and the other two offices are subject to
the Act notwithstanding the Regulations.2

Conclusion
It is unusual to find a regulation that directly contradicts a
provision of the Act under which it was made.3 Neverthe-
less, that is the position with the Regulations. It may only
be hoped that the three offices in question are made
aware that the apparent ‘protection’ offered to them by
the Regulations is wholly ineffective, and that they must
therefore put proper procedures in place for the handling
of requests made under the Act.

JASON PIZER
Victorian Bar
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1 Pearce and Argument, Delegated Legislation in Australia, 2nd
edition, Butterworths, p.200.

2 There is a doubt as to whether the Act authorises the making of
the Regulations in the first place. See Kyrou and Pizer, Victorian
Administrative Law, LBC Information Services, looseleaf service,
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3 Pearce and Argument, above, p.200.
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