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This issue contains an updated version of my 1999 Dublin Conference
paper on FoI and administrative compliance. Since that time my thinking
has been sparked by a number of articles (especially those by Greg Terrill
and Alasdair Roberts) and participation in several law reform efforts in
Australia. The intriguing question for me is how to ensure, at worst, neutral
compliance with FoI Acts and, ideally, positive or active compliance. As
can be seen from the article both my research and thinking are still evolv-
ing. I have recently returned from a quick but intensive visit to New Zea-
land, Canada, Ireland and the United Kingdom where a number of
ombudsmen, information commissioners, academics and activists have
given me even more to contemplate. That whirlwind trip did leave me with
the impression that in most jurisdictions the aims, objectives of the legisla-
tion and the key questions about access policy are generally the same.
The difference lies in the methods chosen to achieve those objectives and
the answers that have been chosen.

In light of the above comments, the article by Martin Chulov, ‘Hide and
Seek’, in ‘The Media’, Australian 21–27 June 2001, pp.6–7 is a must read
(a copy of this article can be acquired for a fee from <http://www.newstext.
com.au/>. Chulov presents an excellent two-page coverage of how politi-
cal gatekeepers hold, deal with and dispense sensitive information within
(although often at odds with) an FoI environment.

In April, Associate Professor Al Roberts at Queens University, Ontario
set up a searchable database of Access to Information Requests sent to
the Canadian federal government. The address for the database is
<http://track.foilaw.net>. At that time, the database included 6665 requests
sent to the federal government in 1999. He has now updated the database
by adding 5814 requests received by federal institutions between January
and August 2000. The database will be updated to April 2001 sometime in
the next month. This is a simple, publicly accessible database which he
has set up using off-the-shelf software and bulk data obtained through the
Access to Information Act from the federal government. The federal gov-
ernment has purchased more sophisticated software that would allow
public access to its database of ATIA requests, but has not yet activated
the software. The database has already allowed empirical research to be
undertaken on the imposition and distribution of fees and charges between
different agencies and requesters. It would be great to see similar data-
bases created for other jurisdictions.

http://www.foi.law.utas.edu.au

This is the new address for the FoI web site. Over the next few months a
series of major changes and updates will be made to this web site. Due to
time and workload constraints I have allowed the site to fail to utilise and
build on a number of more recent and improved sites and sources of mate-
rial. A small grant and the allocation of my own funds will see the acquisi-
tion of new software and some part-time assistance for a few weeks.

Rick Snell
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Administrative compliance — evaluating the effectiveness of
freedom of information
The level, type and frequency of administrative compli-
ance are useful measures of the efficacy and wellbeing of
a freedom of information (FoI) regime. Studies like those
of Roberts1 have transformed the traditional and static
portrayal of administrative compliance into a more
sophisticated model of analysis. The compliance focus
has moved from a concentration on raw rejection rates,
processing times and anecdotes of shredders and sticky
labels to an analysis that allows for variance in compli-
ance in terms of agency, time, requesters and types of
requests. More importantly a focus on administrative
compliance may take us closer to the promise of freedom
of information than previous areas of academic concen-
tration in this field, such as the search for an ideal system
of external review or an ideal exemption interpretation.

The major players in jurisdictions where FoI has recently
been introduced will mark the celebration of its first anni-
versary in different ways. The FoI Unit in a central govern-
ment department (varying from the Premier’s to Justice
Department with an occasional residency in the Treasury
portfolio) will be upbeat and quietly pleased at its rela-
tively smooth introduction. The external review body (be it
information commissioner, ombudsman or tribunal) will
be content that the first array of decisions have generally
been free of controversy and avoided major criticisms
from both applicants and agencies. Academics have
started to shift through the Reviewer’s decisions, to catch a
hint of the likely jurisprudence and wordplay that will be nec-
essary, to understand the exemption provisions. The press,
citizens and opposition MPs will be in the throes of deal-
ing with a mixed bag of wins and losses from their first
applicationsunder thisnewaccess to information legislation.

Yet the accounts of the following years will generally
be wide sweeping generalisations that cannot account for
the failure to deliver on the promising start evident at that
first anniversary. This article argues that attention needs
to turn towards a monitoring and understanding of admin-
istrative compliance in the operation of access to informa-
tion regimes. The Australian, Canadian and New Zealand
experience is a story of persistence, and in recent years a
significant shift in the magnitude and type of non-compliance.
The picture in Australia has been described as one of ‘frus-
tration, delay and the haphazard provision of information’.2

The first section examines why administrative compli-
ance appears so problematic in access regimes like Can-
ada, Australia and to a lesser extent New Zealand. The
question of, and problems about, administrative compli-
ance have perplexed law reform and monitoring institu-
tions in all three jurisdictions. The legislative architecture,
intention and committed policy positions of the political
and bureaucratic leadership seems to leave little option
other than administrative compliance at the very least
and active compliance as the norm.

Roberts’ analysis is used in the second section of this
article, with a significant upgrade in terms of variables
and focus, to examine the nature of administrative com-
pliance. Roberts has transformed the previous simplistic
approach to the study of compliance with freedom of
information legislation. This article adds further dimen-
sions to the model developed by Roberts.

Administrative compliance
In any access to information regime administrative com-
pliance, the adherence to the letter and spirit of freedom
of information legislation, should be a non-contentious
issue. Requests should be processed in a timely fashion
by a bureaucracy committed to achieving the maximum
disclosure possible in the circumstances prevailing at the
time of the request. Decisions on release should be on
the merits of the request and free of political and other
considerations not specified in the legislation. Public
interest considerations as opposed to more narrow politi-
cal and bureaucratic interests should be the key determi-
nants in the decision-making process.

There is not the potential for any doubt about what the
default level of administrative compliance should be in
these three jurisdictions. The legislation received full and
vigorous endorsement by all parliamentary parties and
the second reading speeches declared to the world a
100% commitment to the principles of open government.
The legislation in each jurisdiction is specific — the objec-
tive is greater openness and discretion is to be exercised
in favour of release. The exemption structure was hotly
debated and carefully designed to be limited and each
provision is narrowly worded. The formal training pro-
vided to public officials in each jurisdiction was, and con-
tinues to be, calculated to encourage release and foster
an attitude that exemptions were to be applied in a limited
fashion and as a last resort. Agencies in each jurisdiction are
keen to be on the public record as not only endorsing free-
dom of information but promoting the strategies they have
adopted to release information outside of the legislation.

Yet in each jurisdiction there is a constant stream of
official reports, public statements by formal review bodies
and academic studies that depict an alarming level and
magnitude of non-compliance.3 The level and type of
non-compliance varies within and between the three
jurisdictions. On a sliding scale of concern, Canada occu-
pies the highest level of concern. Australia occupies the
next slot and is displaying an increasing drift towards a
general state of non-compliance. New Zealand occupies
the zone of least concern for a number of reasons cov-
ered in the final section of this article. The contributing
factors include the legislative architecture, history and
nature of the freedom of information constituency in New
Zealand.4

The Roberts model of administrative
non-compliance
Roberts’ analysis has added a powerful dimension to an
understanding FoI legislation in practice. Roberts has
argued that administrative compliance in freedom of infor-
mation can be divided into three categories, namely mali-
cious non-compliance, adversarialism and compliance.

Malicious non-compliance is defined by Roberts as ‘a
combination of actions, always intentional and some-
times illegal, designed to undermine requests for access
to records’.5 Examples of this type of non-compliance
would include the destruction of records subject to an FoI
request, avoiding responding to the request or manipulating
or removing compromising information from files.6 In Table 1
a number of other practices have been included under the
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heading of malicious non-compliance, including the use of
yellow sticky labels, the deliberate non-recording of infor-
mation, and the deliberate manipulation of administrative
practices to ensure information, which would normally be
releasable under FoI, is covered by an exemption.7

The second category of administrative compliance
can be ‘described as adversarialism; a practice of testing
the limits of FoI laws, without engaging in obvious illegalities,
in an effort to ensure that the interests of governments or
departments are adequately protected’.8 Roberts indicates
that adversarialism can manifest itself in several ways
including where:

Officials may adopt very broad interpretation of exemptions and
exclusions, or use several exemptions or exclusions to defend
the withholding of the same material, with the expectation that
information commissioners or ombudsmen will narrow the
exemptions and exclusions down to their appropriate scope
when the request is appealed.9

Further examples of adversarialism used in Table 1
include: the automatic resort to exemptions instead of try-
ing to facilitate some degree of access; an ‘us versus
them’ mentality; deliberate delays until near the end of
mandatory time limits; poor or non-existent statements of
reasons; rejection of fee waivers; and an agency per-
spective that views the external reviewer as an adver-
sary. New Zealand is not immune to this type of
non-compliance. In 1989 the then Leader of the Opposi-
tion, Jim Bolger complained about extensive time wasting
and other practices that showed:

the Government can, and does, flout the intention of the Act with
appalling regularity … There is a growing, almost sinister secrecy
associated with government departments and especially SOEs
[State Owned Enterprises].10

The third category adopted by Roberts is administra-
tive non-compliance, in which public bodies undermine
the right of access because of inadequate resourcing,
deficient record-keeping, or other weaknesses in admin-
istration.11 See Table 1 for further indicators of this type of
non-compliance.12

A shifting focus of academic attention

For a number of years, after the introduction of the legisla-
tion, academic analysis of freedom of information in the
three jurisdictions was restricted to a study of the text of
recent court or tribunal decisions. A new decision would
be raked over in the search for interpretational insights
and further limitations or exceptions to the operation of
exemption provisions.13

In the next wave of academic interest this case analy-
sis format was supplemented by reference to raw figures
dealing with release rates of information, trends in appli-
cation of exemptions and time taken to process requests.
A further layer of studies was devoted to case studies
and/or responses to proposed changes or reviews of the
legislation.14 Other studies started to focus on the type,
models and methods of external review.15

In the 1980s and early 1990s academics like Zifcak16

and Ardagh17 started to seek an understanding of how FoI
was operating in relation to different types of requested
information. Their studies showed a differential outcome
in FoI requests dependent on whether the information being
requested was information relating to the personal affairs of
the applicant or non-personal affairs such as policy docu-
ments. Access to the former was timely, unproblematic and
generally successful whereas access to the latter was
delayed, contested and rarely successful.

Once the variance in outcomes and performance was
established the focus changed to a search for the causes
and reasons for the differences. Some authors argued
that the attainment of an interpretational holy grail would
make a fundamental difference.18 Their argument was
that if the judiciary and external review bodies (ombuds-
men and information commissioners) took a leaning, or
pro-disclosure approach, towards interpretation of FoI
cases the administration of the legislation would shift
towards greater compliance.19 While the influence of the
‘leaning’ argument has been variable, especially at a judi-
cial level in Australia, it can be effective20 and is viewed by
many reformers as a vital first step in revitalising FoI.21

Prior to the 1998 study, of Canadian access legislation
by Roberts, compliance issues such as time delays, doc-
ument destruction and yellow sticky slips were largely rel-
egated to marginal notes or anecdotal accounts. The
criticism of administrative agencies and their compliance
practices was blunt, unrefined and easily dismissed as an
isolated lapse in an otherwise exemplary performance
pattern. The attempt to study FoI practice encountered a
difficulty in reconciling an array of conflicting findings. In a
previous paper I argued that there was the paradox of
high level commitment to the principles of FoI by FoI officers
and agencies co-exisiting with what the Canadian Informa-
tion Commissioner described as, a confrontationial relation-
ship between agencies and requesters.22

The Roberts compliance model transformed
The Roberts analysis allows a consideration of the mag-
nitude, duration and history of administrative compliance
and non-compliance. The distinction of malicious non-
compliance and adversarialism has also permitted a
more sophisticated and accurate discussion to eventuate
about administrative compliance. Previously the debate
would list a catalogue of administrative sharp practices
but fail to differentiate between minor problems (substan-
dard reasons for decisions) and serious practices (docu-
ment tampering and deliberate delays).

In Table 1 a series of further refinements and dimen-
sions are added to the analysis suggested by Roberts.
These refinements include two further categories, namely
administrative compliance and administrative activism, to
cater for those agencies who have achieved the default
level of administrative practice in the area of FoI.

These two additional categories not only recognise the
positive performance of many agencies but also highlight
the aspirational difference between technical compliance
and a pursuit of the objectives and spirit of the legislation.
This wider spectrum of administrative compliance may
also allow for an analysis which can track compliance
performance over time. Studies like those of Roberts and
this paper have focused on compliance standards in the
three jurisdictions 10–15 years since the inception of the
legislation. If compliance was examined over time across
and within agencies would any pattern or trends emerge?
Could a thesis be sustained for Australian FoI practice at
the Commonwealth level that there has been a general
drift on the compliance spectrum from an active compli-
ance status in 1983 to a general adversarial norm in 2001?

Further dimensions have been added to Roberts’ basic
model to accommodate the type of requester and type of
information requested. In previous articles it has been
argued that agencies and jurisdictions seem to have vari-
able responses to different applicants and the types of
information being requested.23 This marked differential in
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FoI performance could be seen as a complicated interre-
lationship between several factors:

Design principles x type of administrative
compliance x type of requester = extent to

which FoI applications dealt with in accordance
with the objects of legislation.24

Agency responses often seem dependent on whether
the request is from certain applicant categories such
as journalists, members of parliament, non-government
organisations or individuals and whether the information
being requested is personal affairs information or more
contentious information in terms of its political or administra-
tive sensitivity. In New Zealand it appears that the govern-
ment and bureaucracy have engaged in gamesmanship
and information management to offset the effectiveness
of FoI for politicians and journalists.25

Administrative compliance an inherent
dysfunction of FoI?

Terrill provides an insight into why compliance is such an
unexpected variable in FoI administration.26 FoI, according
to Terrill, operates in all three dimensions of government
information namely political, bureaucratic and legal.27 The
other major components of the ‘new administrative law’
package (Ombudsman, administrative appeals and judicial
review) all tend to operate predominantly within the legal
dimension of a citizen’s relationship to government.
Whereas FoI in Terrill’s thesis crosses the boundary into the
political and bureaucratic strands.28

An inherent capacity to operate in all three dimensions
gives FoI its problematic status in the eyes of its adminis-
trators. In contrast to the other parts of administrative law,
according to Terrill, FoI is not primarily used to bring

disputes to closure (a determination in a tribunal or finding
by the Ombudsman) nor is its use predictable or limited to
a small and identifiable range of parties (individuals
affected by a decision, a small number of non-government
organisations, reporters on a specific round, ie courts or
the Canberra press gallery).29

In particular FoI has a number of specific attributes
which have the capacity to provoke negative or non-
compliant responses from administrators. First it grants a
legally enforceable right, in theory only limited by a narrow
range of exemptions, to citizens and therefore diminishes
the capacity of Saul’s systems men from controlling
access to power.30 A simple denial of access or assertion
by government officials of a pre-emptive ownership of
information can no longer be relied on to control access.

Second, the unpredictable nature of FoI requests in
areas of timing, applicant and future application is a night-
mare in the age of spin doctors and political management
tailored to a public relations agenda. A request may enter
the scene a decade after a Minister was reassured that a
damaging controversary was now under wraps. A request
by an academic interested in understanding the path fol-
lowed by a particular policy process may fuel front page
headlines. A series of requests that initially seemed unre-
lated (in terms of content, applicant and outcomes) across
several departments may transform into a well- informed
and comprehensively briefed campaign against a wood
chip mill. Every single request has an unknown potential
to cause unexpected disruption to a policy process or
cause an unplanned roadblock for a particular policy
direction.

Third, many of the normal information management
techniques of spin doctors and PR specialists have the
potential to be counter-productive or to back-fire in the
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Table 1: Administrative compliance and FoI

Type of
information

Malicious non
compliance

Adversarialism Administrative non
compliance

Administrative
compliance

Administrative activism

Personal Shredding Automatic resort to
exemptions

Inadequate
resourcing

Requests handled in
a co-operative
fashion

High priority given to
processing requests

Mid level policy Deconstruction of
files

Us versus them
mentality

Deficient record
management

Objective is
maximum release

Objective is maximum
release outside FoI

High level policy Relabelling of files Sitting on requests Cost recovery or
minimisation major
factor

Timely decisions Information identified and
available in public interest -
without FoI requests

Type of requester Sticky labels Significant delays in
processing

Low priority attached
to processing of
requests

FoI officers key
decision makers
about release

FoI officers key actors in
agency information
management

Individual Pre-emptive
exploitation of
exemptions

Non-existent or very
poor statement of
reasons even at
internal review stage

Adequate reason
statements but often
missing aspects
(number of
documents being
withheld etc)

Exemptions only
applied as a last
resort and to the
minimum extent
possible

Exemptions waived if no
substantial harm in
release.

Active group Fee regimes
manipulated to
discourage request

Fee waivers rejected FoI officers play a
processing role

Journalists Internal reviews
uphold original
decision 90% + of
times

Internal reviews
uphold original
decision 75% + of
times

Internal review seen
as preparing a better
case for external
review

Internal review new
decision

Internal review an
opportunity to refine
information handling

Opposition MPs External reviews
avoided

External reviews
depicted as a
battle against
external reviewer

External review
findings not fed back
into decisionmaking
process

External review
decisions used as
future guide

Adverse external review
seen as a quality control
check



‘rights-democratic’ charged atmosphere of FoI legisla-
tion. The tactics of denial, delay and spin carry the risk of
producing headlines such as ‘The Secret State’, ‘Access
Denied’, ‘The Truth Behind the Cover-up’. Many informa-
tion management techniques used to counter an FoI
request lend themselves to cartoons, which depict the
process as poor serfs on the outside seeking informa-
tional treasures from their lords and masters or attempts
at gaining access to the locked cabinet, or the presence
of an overworked shredder.

Fourth, the key gatekeepers in determining access —
FoI officers — operate in an environment of diminishing
training, resources and increasing pressures to settle for
levels of non-disclosure at odds with the legislative
requirements of the FoI Act or, at the very least, its ethos.
FoI officers, generally recruited from the lower levels of
the bureaucracy or junior middle-ranked positions, find
themselves torn between their clear legislative require-
ments and the more pressing and immediate perceived
requirements of their bureaucratic and political leader-
ship. Furthermore the internal review process directs the
more controversial requests, because they now have
become contested decisions, to areas of the administra-
tion which are even more keenly attuned to the policy
sensitivities and ramifications of releasing certain types
of information. At the very least these sensitivities and
ramifications make certain compliance approaches more
tempting. Roberts, in the context of Canada, goes further
and argues that:

Restructuring has provided an opportunity for political
executives and public servants to increase their autonomy by
strengthening their ability to implement policy without close
scrutiny by many nongovernmental actors, including the media,
advocacy groups and public-sector unions.31

By using the Terrill analysis to take into account the
potential for FoI to cause disruption across the three
dimensions — bureaucratic, legal and political — and the
particular attributes of FoI that amplify this potential for
disruption, the variable response to FoI requests in terms
of degree and types of administrative compliance is
understandable. Terrill also suggests that ‘the design of
the legislation creates the space for government to engage
in passive or even active resistance’.32 On the one hand
the FoI process seems designed to be ‘the sum of atom-
ised actions by unconnected individuals’33 yet in a playing
field which delivers a number of significant institutional
advantages to the government player:

The structure of FoI is thus not formally neutral, but creates
positions of relative advantage and disadvantage. Governments
have the advantage of institutional memory, specialised
expertise, and have a longer-term interest in influencing the
evolution of case law.34

Compliance analysis in the understanding of FoI
Compliance analysis will take us a step closer to under-
standing the complex matrix of factors which help to
determine the efficacy of any access to information regime.
An analysis that allows for variance in compliance (between
and within agencies, across time and in relation to types
of requesters and information requested) allows for a
more precise identification of problem areas than the tra-
ditional league table approach.35

Hopefully compliance analysis may encourage some
researchers to revisit the key cases of the past; to not just
recount the final words of learned judges but analyse how
the request was handled and evaluate the outcomes in
terms of quality and quantity of information released.

More importantly it focuses attention on the way FoI has
been received, adopted and responded to by those who
have had the duty and obligation to implement this very
problematic reform in governance.

In addition compliance analysis demands and legitimises
a greater level of multi-disciplinary and cross-disciplinary
approaches to FoI study than has previously existed in
jurisdictions like Australia, New Zealand and Canada. In
terms of this article the contributions of non-legal aca-
demics and authors like Roberts and Terrill have added a
far sharper and perceptive focus than the traditional legal
academic approach.

Finally a compliance analysis turns attention towards
the crafting of reforms that address not only the legislative
architecture or interpretational/enforcement problems
revealed in litigation but the key areas of attitude and cul-
ture. Three key parliamentary inquiries in Australia in the
last 12 months have pinpointed the areas of culture and
compliance as prime targets of reform.36

Steps towards addressing administrative
compliance shortfalls
Kearney and Stapleton have observed in the context of
Ireland that ‘on reflection, the single critical factor over-
looked by us when first approaching FoI was that it was a
change process, not just a legislating matter37.’ Canadi-
ans and Australians had paid lip service to this concept
but always deep down believing that a magic mix of
watertight exemptions, the right interpretative approach
and an appropriate mechanism of judicial review would
suffice. If necessary a degree of training might complete
the process.

It is likely then that Ireland will, like New Zealand, be
ideally placed to achieve a higher and more lasting
degree of administrative compliance than experienced in
Australia and Canada. The key policy dynamic associated
with the implementation of right to know legislation is how a
radical culture shift for officials is to be implemented and
then maintained in terms of short and long-term adminis-
trative compliance with the legislation.

Several steps can be taken to assist with compliance.
The first is leadership endorsement of the letter and intent
of the legislation. The circulation of the Reno Memo,
endorsed by President Clinton, produced a significant
cultural change in the handling and determination of US FoI
requests. The leadership support needs to be from both the
political and administrative branches of government.

The second step is a careful consideration of the level
and type and power of the position to which FoI decision
making is assigned to within an agency. The allocation of
FoI duties to low level officers, with little status or experi-
ence and no career path is a recipe designed to foster
weak compliance. The decision of where to place FoI
functions needs to be based on the internal dynamics,
operations and culture of each agency. In some agencies
the FoI function will mesh ideally with records manage-
ment. In other agencies where record management is a
dead end file handling function, such an assignment will
consign FoI to a marginal position.

Third, the position of an FoI officer should be gazetted
or have explicit statutory delegations of authority. The
exercise of decisions on release or non-release should
be the responsibility, and seen as such, of statutory pow-
ers by an independent officer. An FoI officer should be
empowered and be under a statutory obligation to say to
a Minister’s minder: ‘Yes I will let you know what requests
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for information have been made to this agency. No I will
not forward the request to your office to be decided and I
will make my own judgement on release.’

Fourth, publicly an awareness of FoI should not be
seen as a short-term necessity but as a long-term strate-
gic commitment by governments to the legislation. Most
Australian jurisdictions have assigned these functions to
small dedicated units within the bureaucracy, which had
an enormous positive impact but had a very limited oper-
ational tenure. Western Australia has ensured the lon-
gevity of these functions by placing the awareness and
education functions with the Information Commissioner.

Fifth, the training and resourcing of FoI officers must
be done on the basis that the original corps of officers will
eventually be replaced. The experience in most jurisdic-
tions has been a heavy outlay in terms of training and
other resources to a cadre of motivated and enthusiastic
officers with little systematic follow-up. Training and FoI
officer development in Australia has become ad hoc,
optional and a low priority consideration for public sector
managers.

The Office of the Information Commissioner in West-
ern Australia has demonstrated what can be achieved in
compliance terms when the education and development
of FoI officers is treated as a continuing function and
necessity. In May 1998 the Information Commissioner, in
conjunction with the FoI co-ordinator’s network in that
State, conducted a workshop which produced a series of
‘FoI Standards and Performance Measures’ designed to
achieve three aims:

Leadership

• That the WA public sector becomes a leader in applying
the processes required by FoI legislation and the
objects and intent of the Act.

Community respect

• To enhance the profile of each agency and the WA
government within the community.

• To demonstrate to the community and staff in agen-
cies that FoI is taken seriously.

• To focus on the customers of public sector agencies.
• To demonstrate accountability, credibility and integrity.

Continual improvement

• To achieve best practice.
• To introduce consistency so that meaningful compari-

sons of performance can be made.
• To understand the factors that underpin the success of

FoI in agencies, including resources, education and
policy issues, and to identify changes to the legislation
that may be required.
To support these three major aims the Western Aus-

tralian FoI officers developed a series of performance
standards and measures under four key activities that
included managing the FoI process, assisting and advis-
ing parties, agency policy and education, and evaluation
of performance. The importance of this development is
that the FoI officers have developed and articulated per-
formance standards against which their and the agency’s
compliance with FoI can be judged. A number of the stan-
dards are clearly linked to compliance concerns including
processing times, adequacy of searches, decision- mak-
ing processes consistent with the objectives of the legis-
lation and adequacy of reasons.

The sixth step would be the adoption of the Australian
Law Reform Commission and Administrative Review Coun-
cil proposal for an ‘auditing’ or monitoring role to be
undertaken by an independent body to the agency.38 This
monitoring role would include audits of the handling of
previous FoI requests. In addition the ALRC/ARC felt that
such a body could also work as a circuit breaker where
FoI requests have deteriorated into adversarial disputes.
The Queensland Information Commissioner commented
in regard to this circuit breaker function that:

Generally speaking, I favour the concept of a facilitator. I have
seen many cases where there has been a lack of trust exhibited
by an applicant for access toward an FoI administrator who was
attempting to negotiate to narrow, so as to make more
manageable, the terms of an FoI access application: the
participation of an ‘honest broker’ may resolve an impasse to the
benefit of all parties.39

The final step would be to institute an annual awards
program that publicly rewarded or recognised significant
agency achievements in compliance and active pursuit of
the objectives of an FoI Act. Australian agencies have
displayed a surprising responsiveness to non-monetary
award programs (for instance annual report standards).
In this area the adoption of an approach like the UK Cam-
paign for Freedom of Information annual awards would
be a positive step.

Conclusion 40

Authors like Terrill and Roberts are leading us from dry,
sterile debates and slanging matches about which gov-
ernment is more secretive to a deeper understanding
about the wider political, policy and legal dimensions of
access to government information. Roberts forces us to
concentrate on enhancing and expanding the quality of
Australia’s ‘informational commons’.41 The greatest trag-
edy, associated with the non-response by the Australian
federal government to the Australian Law Reform Commis-
sion and Administrative Review Council reforms released in
1996, is that an increasingly dilapidated, antiquated and
flawed Freedom of Information Act 1982 (Cth) continues
to diminish that commons.

In the long term it is imperative that we return to a con-
sideration of the design principles, legislative architec-
ture, administrative practice and objectives of an access
to official information scheme at a national level in this
country.42 The focus should be on reforms designed to
increase positive administrative compliance under the
FoI Act. The delay in implementing the ALRC/ARC reforms
and consequential side effects has meant the increased
likelihood of administrative compliance practices deterio-
rating into non-compliant practices.

Compliance analysis will help identify whether unac-
ceptable practices are the fallout effect of government
restructuring (cost cutting, focus on outputs versus pro-
cesses) or the insidious and undesirable penetration of
political gamesmanship into the determinations about
access to government information. Using this type of ana-
lytical model we can better understand the counter attack
provoked by the Canadian Information Commissioner
because he decided that a policy of zero tolerance would
apply to ‘late responses to access requests; a new pro-
openness approach to the administration of the Access
Law … and that the full weight of the Commissioner’s
investigative powers would be brought to bear to achieve
these goals’.43 The Commissioner reported threats to
future careers of staff44 and that ‘[w]hen the Commis-
sioner’s subpoenas, searches, and questions come too

Freedom of Information Review

30 Freedom of Information Review



insistently or too close to the top, the mandarins circle the
wagons’?45 Another factor it seems that we might need to
add to the matrix in determining administrative compli-
ance is the attitude/type of approach adopted by the
external review body. What happens, with administrative
compliance when the external review body switches from
an explicit trust in the good faith of those administering
the legislation to a determination to see the spirit and let-
ter of the law applied in favour of greater access?

Rick Snell
Rick Snell teaches administrative law at the University of Tasmania.

This paper is a modified version of ‘Administrative Compliance and
Freedom of Information in Three Jurisdictions: Australia, Canada and
New Zealand,’ Freedom of Information — One Year On, Department of
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Developments in Tasmanian freedom of information 1996–1999
This article briefly outlines developments in FoI in Tas-
mania in the period 1996–1999, the basis for analysis
being the FoI Annual Reports and the Ombudsman’s
Reports for this period. Several trends in the use of FoI
legislation are identified. While there are indications of
some positive changes in administrative practice, there
still remain obstacles to open government.

While such annual report surveys provide a degree of,
albeit severely limited, insight into the processes of FoI in
a particular jurisdiction more comprehensive studies are
required. These studies should ideally include case stud-
ies, not just the reported cases but behind the scenes
accounts from both applicant and agency perspectives,
compliance analysis and careful assessment of the degree
to which the informational commons have been enhanced
by FoI.

FoI Annual Reports
In accordance with s.56 of the Freedom of Information
Act 1991 (Tas) an annual report must be prepared and
tabled on the administration of the Act, specifying:
• the number of requests made under the Act;
• the number of requests refused and the provisions of

the Act under which they were so refused;
• the number of applications for review made to the

Ombudsman under s.48 and the results of those appli-
cations; and

• the total of charges collected for applications made
under the Act.
This article is based on data from the Annual Reports

for the periods 1 July 1996 to 30 June 1997,1 1 July 1997
to 30 June 19982 and 1 July 1998 to 30 June 19993 (see
Table 1).

Roberts has argued that the wave of public sector
restructuring which occurred in the last decade has
undermined freedom of information laws in a myriad of
ways.4 A minor, but important, by-product has been the
minimalist approach to reporting that has been adopted
in many jurisdictions although few achieve the same
degree of minimalism as Tasmania. The Ombudsman’s
Office is now responsible for the FoI Advisory Unit and for
production of both the Ombudsman and FoI Annual
Reports. Resource constraints that have plagued the
Ombudsmans Office since taking on the FoI review role
(the government had promised a 50% increase in staff
but instead imposed a 33% reduction) have restricted the
annual reports to a compendium of bare statistics, com-
pared to the types of reports produced by the Information

Commissioners in Western Australia, Queensland, Can-
ada and Ireland. The differences extend beyond production
quality to all facets of reporting but more importantly into the
useof the reportsasameansofcommunicatingexpectations
about standards and future performance to agencies.

Requests and decisions
In the 1996/97 period there were 2414 FoI applications
received in total by agencies, marking a decrease of 198
from the previous reporting period when 2612 requests
were received. Of these, 1702 requests (70%) were
received by Tasmania Police — this was a decrease from
prior years, attributed to the fact that in March 1997 a pilot
scheme was introduced under which an FoI application
was not necessary to access prosecution briefs for lower
court cases.

Of the prescribed authorities, the Retirement Benefits
Fund Board clearly received the largest number of
requests (48) followed by the Motor Accidents Insurance
Board (22.) It is interesting to note that during the 1996/97
period the Department of Land Management was the only
agency that was able to come to a decision with respect to
every request received (in that case, 52 requests were
made in the period).

The 1997/98 Annual Report notes a decline in the
number of applications received, but suggests that
despite this the complexity involved in handling the FoI
applications has increased. In total, 1441 FoI applica-
tions were received. Again, Tasmania Police received
40% of the total requests — but this represented a
decrease from the previous year, attributed to the ongo-
ing scheme to encourage the pre-trial disclosure of pros-
ecution briefs. The departments receiving the most
applications were the Police and Public Safety Depart-
ment (501), Transport Department (185), Workplace
Standards Authority (178) and the Department of Com-
munity and Health Services (174). With respect to the
prescribed authorities, the Retirement Benefits Board
clearly received the most requests (105).

The 1998/99 Annual Report is notable for its coverage
of the reasons why there were decreased levels of FoI
applications in various agencies and authorities. While
confirming the trend in the previous two reporting periods
that the Tasmania Police policy of releasing pre-trial
information explained the drop in FoI applications for that
department, other case studies were also provided. For
example, it is interesting to note that the number of
requests to the Department of Health and Human Ser-
vices decreased by 50%, explained by the fact that the



agency has reportedly aligned its methods of disclosure
of information with those endorsed by the FoI Act, such
that fewer FoI requests were necessary. Similarly, there
was a 63% decrease in the number of requests made to
the Retirement Benefits Fund Board, explained by RBF’s
practice of advising doctors that medical certificates pro-
vided to the RBF should be made available to the appli-
cant removing the necessity for an FoI application.

The 1998/99 Annual Report notes that the overall
number of FoI applications increased only with respect to
local councils. This trend was attributed to the fact that
FoI was increasingly being used with respect to public lia-
bility insurance claims and that access was being sought
by members of the legal profession. Anecdotal evidence
suggested that a number of local government councils,
inexperienced with FoI, were exhibiting poor compliance
including time delays, sweeping exemption claims and
inadequate reasons statements.

As mentioned, the procedural change instituted by
Tasmania Police was the most significant change during
this period. The key question was why it took so long to
follow the example of Victoria Police after the decision in
Sobh v Police Force of Victoria (1994) 1 VR 41. The
Tasmanian Legislative Council Select Committee Report
had recommended this change as early as 1995. The
administrative changes made by the Tasmanian Police,
RBF and Department of Community and Health Services
confirm the positive side effects of FoI but also illustrates
how long it can take for such administrative improve-
ments to be adopted. It seems the initial adoption of FoI
may inadvertently formalize release practices for a period
of time. This practice was observed at the Common-
wealth level where the Australian Taxation Office, after
application fees were introduced, abandoned its informal
procedures on releasing copies of tax returns to taxpay-
ers in favour of a more time consuming and cumbersome
formal FoI process.

Outcome of requests

In 1996/ 97, of the 2356 requests made to the State govern-
ment agencies and prescribed authorities, 2254 resulted
in a decision to either grant full or part access to the infor-
mation or to deny access. Other requests were either
withdrawn, transferred in full or in part to another agency
or were not able to be processed, often because the

agency did not hold the information. Access was granted
to 79% of all applications (35% of information requested
was fully disclosed while 44% was partly disclosed.)

In 1997/98, of those requests decided, 46% saw full
access to the information granted, 21% were granted part
access and 12% were denied access to the information
sought. The 1998/99 Annual Report notes that of the
requests to government departments and prescribed
authorities, the level of full access granted to documents
declined from 46% in the last period to 28%, while part
access rose from 21% to 35%. To counterbalance the
reductions in full access being granted, the number of
denials of access decreased from 12% to 7%. It is noted
that 95% of denials in 1998/99 were due to the fact that
the information was otherwise available, often by being
purchased.

Nevertheless, the decrease in the levels of full disclo-
sure is a concerning trend. Tasmania continues to record
a relatively high level of requests for policy and other
non-personal affairs information compared to most other
Australian jurisdictions. However, the official statistics,
ignoring the recommendations of most major reviews into
FoI in Australia during the 1990s, do not record the pol-
icy/personal information breakdown.

Timeframe for requests
Section 16 of the Act requires that an applicant must be
notified of a decision with respect to the application for
access to information within 30 days. In 1996/97, over
88% of all requests were decided within 30 days. This
declined a little in 1997/98 to being just over 80%, while in
1998/99 the proportion of requests handled within 30
days rose again to 85%. In 1998/99, over 90% of requests
received by local councils were handled within this speci-
fied timeframe.

The improvement in 1998/99 is to be commended but
an average 16% failure to meet a generous statutory time
limit is disappointing. The Tasmanian experience seems
to be in line with Roberts’ thesis of the impact of restruc-
turing and resource reductions. Most Tasmanian agen-
cies have officers whose FoI duties are allocated as extra
duties and tend to give FoI requests low priority.

Timely delivery of information is the key to the success
of any access to information regime. Time delays, for many
applicants, destroy or severely reduce the effectiveness of
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Table 1: Overview of FoI in operation 1996–1999

Features 1996–97 1997–98 1998–99

Number of requests received by agencies 2414 1441 1165

Agency receiving the most requests Police and Public
Safety (1702)

Police and Public
Safety (501)

Police and Public
Safety (409)

Prescribed authority receiving the most requests Retirement Benefits
Fund (48)

Retirement Benefits
Fund (105)

Retirement Benefits
Fund (39)

Number of requests decided by agencies and authorities 2356 1277 1112

Percentage of requests decided to which access was granted in full 35% 46% 28%

Percentage of requests decided to which access was granted in part 44% 21% 35%

Percentage of requests decided within 30 days 88% 80% 85%

Most frequently used exemption provision Section 30
(information affecting
personal privacy)

Section 30
(information affecting
personal privacy)

Section 30
(information affecting
personal privacy)

Number of requests for internal review of decisions by agencies and
authorities

48 45 32

Requests received by the Ombudsman for external review of agency
and local government decisions

29 21 16



using this process. Professional users such as journalists
and lawyers are particularly affected by delays.

Reasons for refusal of access to information

The Report for the period 1996/97 states that the most
commonly used exception was s.9 of the Act, which pro-
vides that the Act does not apply to information that can
be purchased from an agency.

In 1996/97, the most widely used exemption was s.30
of the Act which provides that a document may not be
released if it contains information affecting personal pri-
vacy. Often applications were made for information the
release of which was considered by the agency con-
cerned to be unreasonable given that it related to the per-
sonal affairs of a person other than the applicant. For
example, Tasmania Police relied on this exemption in
863 instances for requests commonly made for informa-
tion about witnesses involved in prosecution cases.

Other exemptions frequently relied on were s.27 which
exempts internal working information (invoked in 38
instances); s.33 relating to information obtained in confi-
dence (invoked in 36 instances); and s.29 relating to
information affecting legal proceedings (invoked in 34
instances). The exemption of Cabinet information was
relied on to deny access in 24 instances. In the period
1997–99, ss.9 and 30 were again the exemptions most
frequently relied on.

Reviews of decisions

Forty-eight requests were made for internal review of the
original decisions made by agencies with respect to infor-
mation during the 1996/97 reporting period. Of these, 32
were fully upheld, 15 were partly upheld and 3 were
reversed. During 1997/98, 45 requests for internal review
by the agencies and authorities were made. Of these, 36
were upheld in full, 12 upheld in part and none was
reversed. In 1998/99, there were 21 requests for internal
review of departmental decisions of which 12 were fully
upheld, 7 were upheld in part and 2 were reversed.

The Ombudsman received 29 requests for external
review of State agency and local government decisions
during the 1996/97 period, and of the 19 reviews con-
ducted of the determinations of State government and
authorities, the Ombudsman reversed only 4. The Ombuds-
man received 18 requests for review of agency decisions
and 3 for review of local government decisions in
1997/98. Of the agency decisions reviewed, only one was
reversed and none of the local government decisions
were reversed. The Ombudsman completed 16 reviews
of decisions in 1998/99 — 10 of government depart-
ments, 4 of prescribed authorities and 2 of councils.

The volume of requests, the frequency of time limit vio-
lations (which guarantee a right of immediate appeal to
the Ombudsman), the high level of non-disclosure (espe-
cially when partial release rates are included) and the
high level of non-personal information would normally
produce high volumes of both internal and external
reviews. The continued low volume of reviews in Tasma-
nia is an enigma. In part it could be explained by an
Ombudsman Office that is under staffed and poorly
resourced. The Ombudsman’s Office has been low key in
the promotion of external review although this in no way
explains the low volume of internal review requests. In
part the firmness of the agency’s refusal, the prospect of
delays in the Ombudsman’s Office and a perceived lack

of independence (of both internal and external reviews)
may deter applicants pursuing requests.

Fees and charges
The total revenue collected by the government in the
1996/97 period was $14,018.45, which amounts to
approximately $7.85 per request. For local councils, the
fees collected amounted to $423.20, being approximately
$5.30 per request. The Annual Report notes that the fee
structure imposed means that the administrative costs of
collecting fees exceed the amount of revenue raised, not
to mention the costs involved in the initial collation of the
information sought. In many instances, the charges were
waived (such as for requests by Members of Parliament,
routine requests or requests relating to the amendment of
personal information) or were reduced (such as where
the request was for personal information or the informa-
tion sought was considered to be in the general public
interest).

Again, in 1997/98 the revenue collected was $4804.70,
which amounts to approximately $5.60 a request. These
figures represent a decrease on the previous reporting
period results. The main reason cited in the 1997/98
Annual Report for the waiving or reduction in charges was
the inability of the applicant to pay and the fact that many
requests related to personal information.

Finally, in 1998/99 the total revenue amounted to
$9120, which approximated $8.74 per request. This rep-
resents a significant increase in revenue gained. The
most common reason for waiving or reducing fees was
that the information was considered to be routine or was
not chargeable.

In most jurisdictions FoI has rarely approached minimal
cost recovery let alone approaching full cost recovery.
Where fees are formally levied they are more often
waived or not finally collected. On the surface this is good
news for applicants. However these waivers are ad hoc,
discretionary and not formal policy. Therefore no applicant
can be assured when commencing a request or at any
vital decision-making stage (after receiving a fee estima-
tion or internal review etc) whether their request will be a
beneficiary of fee waivers or reductions. The complaint
that has surfaced in reviews in regimes like New South
Wales and the Commonwealth is that the threat of high fees
(as opposed to their actual imposition) is used as a crude
means of deterring and/or delaying particular applicants
especially journalists and non-government organisations.

FoI Unit
The FoI Unit was established in 1992 to facilitate the intro-
duction of the Act and its purpose is to assist in the Act’s
implementation. During 1996/97, the FoI Unit received
some 500 contacts via telephone and in-person advice
relating to the operation of the Act. This number remained
constant for the following year but increased to 550 con-
tacts for 1998/99.

Only a small section of the Annual Reports is devoted
to an overview of the FoI Unit’s activities. There may be
scope for greater attention to be paid to enhancing the
public visibility of the Unit, though the constant level of
public contact suggests that the Unit is of some utility.
However, the Annual Reports do not contain breakdowns
of these contacts and it may be that the Unit’s resources
are used more by journalists and academics seeking
information, and departmental officers seeking clarifica-
tion of their obligations, than by the general public.
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The transfer of the Unit to the Ombudsman’s Office has
seen the merger of two under-resourced entities. The
merger has effectively disguised the full extent and effect of
the under-resourcing for the two activities (support/aware-
ness and external review) instead of being a principled and
careful move towards implementing a version of the suc-
cessful Western Australian combination (with the Informa-
tion Commissioner responsible for awareness/training and
determinations). The abandonment of the FoI Unit by the
Department of Premier and Cabinet was, at best, a sym-
bolic downgrading in the prestige and authority of the Unit’s
activities. At worst, it effectively precluded the Unit from
being staffed by officers at the middle to senior level in the
bureaucracy who had access to the central policy pro-
cesses of DPAC and central government agencies.

Conclusion

A survey of the Annual Reports for 1996/99 reveals that
the FoI reporting process itself appears to be compliant in
terms of statutory requirements. Data has been supplied
by the Departments, agencies and councils in question to
allow some statistical inferences to be made about the
use of FoI in Tasmania. Reporting is an important feature
of FoI schemes and the adequacy of the data in the
Reports represents a slight improvement on earlier
Annual Reports.5

This short article has identified a number of trends in
the use and operation of the FoI Act. First, it is noted that
Tasmania Police consistently record the highest num-
bers of FoI requests. This number is, however, decreas-
ing, presumably in response to the policy of releasing
pre-trial information with respect to lower court cases.
Second, the Annual Reports indicate that there has been
an overall decline in the use of FoI in Tasmania. The
1998/99 Annual Report offers some explanation of this
decrease for specific departments and authorities.

This trend may suggest that administrative practices
are changing and that agencies and authorities are
becoming more aligned with FoI principles and
pro-disclosure philosophy so as to necessitate less reli-
ance on the Act to achieve openness in government. The
fact that a majority of requests are being handled within the
30-day time frame is also to be commended and suggests
some genuine commitment on the part of most agencies
and authorities in facilitating the aims of the legislation.

The Tasmanian regime demonstrates the hallmarks of
a system that has allocated FoI a minor and incidental
role in public administration. The allocation of resources,
the staffing and administrative arrangements and capac-
ity of the Ombudsman’s Office and FoI unit send a mes-
sage that the Labor government is not interested in
rejuvenating the system.

Rick Snell and Nicole Tyson
Rick Snell is a Senior Lecturer in Administrative Law at the University

of Tasmania.

Nicole Tyson is a recent first class honours graduate from the Law
School, University of Tasmania.
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VICTORIAN FoI DECISION

Victorian Civil and Administrative Tribunal (VCAT)
McCULLOCH and THE
UNIVERSITY OF MELBOURNE
[2001] No. 2000/70113
Decided: 13 March 2001.

Factual background
In October 1999 Melbourne Tech-
nologies Pty Limited, owned by the
University of Melbourne, became a
public company and its name was
changed to Melbourne IT. At that time
the company was the only issuer of
com.au names in Australia. It was
given a five-year exclusive licence in
1996 to register domain names
throughout Australia. In April 1999
Melbourne IT was also granted one
of five worldwide licences to issue
global domain names.

The University of Melbourne con-
sidered commercial expansion of the

company was best achieved by
publicly listing Melbourne IT. In
November 1999 the University of
Melbourne Council approved the
public float of the company and com-
menced a process of due diligence
to secure arrangements for the float.
Some 42.5 million shares were
offered for sale at an issuing price of
$2.20. The University maintained
7.5 million shares in the float and
made $78.4 million after expenses.
The share price peaked at $17.00
and in late December 2000 was sell-
ing for approximately 80 cents.

Procedural history
The appl icant, Mr Graham
McCulloch, is the general secretary
of the National Tertiary Education
Industry Union. On 3 April 2000 he

sought access to a broad class of
taped recordings of meetings of the
University of Melbourne Council and
Finance Committee. The University
denied access to the tapes and Mr
McCulloch applied to the VCAT for
review of the University’s decision.
By the time of the hearing the
request had been significantly nar-
rowed to only include those parts of
the taped meetings dealing with the
decision to float Melbourne IT lim-
ited. At the hearing the University
claimed the tapes were exempt
according to ss.30, 38, 33, 32,
34(4)(ii) and 38 of the Freedom of
Information Act 1982 (Vic) (the Act).

Decision
The Victorian Civil and Administra-
tive Tribunal (the VCAT) decided to
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release a transcript of the tapes it
had prepared for the hearing rather
than the actual tapes. The matter
was adjourned for final hearing in
April. At the final hearing the Tribunal
made orders that the documents be
released.

Reasons for the decision

Section 30(1) (internal working
documents)
(a) The tapes were deemed to be in-

ternal working documents of the
University of Melbourne.

(b) The Tribunal did not consider re-
leasing the tapes would be con-
trary to the public interest.
Senior Member Megay cited a
number of reasons for her deci-
sion. In her opinion the tapes
were non-controversial, con-
tained no secrets, legal advice or
anything that could cause the
University embarrassment or ex-
pose it to adverse comment. She
maintained that the comprehen-
sive media coverage of events
surrounding the float removed
the necessity for confidentiality.
Moreover the results of the deci-
sion had also been the subject of
a report by the Victorian Auditor
General. She suggested that
McCulloch’s last minute narrow-
ing of the request explained
some of the University’s previ-
ous apprehension at disclosing
the documents.

The University relied on a number
of public interest grounds supporting
the s.30(1)(b) exemption. Some of
these included: that there is no alle-
gation of impropriety, that disclosure
might result in future decisions to
dispense with tapes of council meet-
ings and that disclosure would
breach the obligation of confidence
inferred from the in-camera nature of
the meetings.

The VCAT heard evidence from Mr
Len Currie for the University regarding
the nature of Council meetings and
the information discussed. He said
that council members were informed
and understood that the meetings
were confidential. The issues involved
in the floating of Melbourne IT were
commercially sensitive. If the tapes
were released, he suggested, mem-
bers might be less candid in their dis-
cussions. In his opinion release could
possibly lead to the council meetings
not being taped in the future.

McCulloch called three witnesses:
Ms Alana Chin, Dr Jennifer Strauss

and Ms Julie Wells. Ms Alanna Chin
and Dr Jennifer Strauss discussed
their experiences of being on a Uni-
versity Council and Ms Wells dis-
cussed the importance of
accountability and transparency of
University decisions.

In her written decision Senior
Member Megay focused on the evi-
dence of the University’s witness Mr
Currie. The Tribunal was not satisfied
that there was enough direct evi-
dence from Mr Currie that the Council
members would be less frank or bold
in their deliberations if they knew
their thoughts would be publicised in
the future. Furthermore Senior Mem-
ber Megay commented that she
would ‘be amazed’ if Council mem-
bers had given evidence to that
effect. She stated that release of the
documents in no way binds the Uni-
versity in respect of future meetings
or requires the University to make
clearly confidential and commercially
sensitive material public.

Section 32 (legal professional
privilege)

Following the decisions of Re City
Parking and City of Melbourne (1996)
10 VAR 170 and Standard Charted
Bank of Australia v Antico (1993) 36
NSWLR 87 the Tribunal rejected the
exemption. The VCAT found nothing
in the tapes that would reveal what
legal advice was sought and received
by the Council from the transcripts.
The Tribunal held that the fact that
legal advice was received does not
make the documents exempt.

Section 33 (documents affecting
personal privacy)

The VCAT did not consider releasing
the names of Council members
would be unreasonable in the cir-
cumstances. It was maintained that
while some of the speakers in the
tapes were identified by name, the
content of the transcripts was insig-
nificant and their names are a matter
of public record. Senior Member
Megay submitted that there was no
direct or indirect evidence suggest-
ing the physical safety of the Council
members would be jeopardised by
releasing their names. In accor-
dance with s.33(3) of the Act the Tri-
bunal made an order requesting the
Registrar to notify the Council mem-
bers that their names may be
released and advise them of their
rights under s.50(2)(e). The docu-
ments would be released if there

was no response from the Council
members within 28 days.

Section 34(4)(ii) (documents
relating to trade secrets)

The VCAT found that there was noth-
ing sensitive in the tapes that would
unreasonably disadvantage the Uni-
versity and therefore rejected the
exemption. Senior Member Megay
rejected Mr Currie’s evidence which
claimed that disclosure of the infor-
mation would disadvantage the Uni-
versity in future commercial dealings
by revealing approaches taken by it.
While the meetings were found to
contain information of a business,
commercial or financial nature, the
tribunal was not satisfied that the
information would expose the Univer-
sity unreasonably to disadvantage.

Section 38 (documents to which
secrecy provisions of enactments
apply)

The Tribunal held that there was no
prohibition in the University’s Standing
Resolutions or in any other University
enactment ‘applying specifically to
information of a kind in the tapes‘. In
relation to the Standing Resolutions
Senior Member Megay contended
that the wording is one of ‘preferred
conduct not a mandatory ruling’. Fur-
thermore she was not persuaded
that the fact that meetings were mainly
held in-camera gave rise to the requi-
site prohibition. She commented that it
would be odd if the University, which
receives substantial public funding,
were able to hide its deliberations
entirely from the public.

[D.E.]
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